
F e d e r d B n p l o y e e s f o r Nbn-Etaokers' R i ^ i t s (FENSR) v . U . SC'. 446 F . S o p p . l 8 l 
( 1 9 7 8 ) , a f f ' d 5 9 8 F . 2 d 310 ( 1 9 7 9 ) , c e r t , d e r i e d , 100 S . C t . 265 ( 1 9 7 9 ) , p r o v i d e s 
i n s i s t i n t o t h e c u r r e n t s i t u a t i o n s I t conf irmed t h e o b v i o u s f a c t d e s c r i b e d i n 
" I n j u n c t i o n s A g d n s t O e e u p a t i o n d Hazards: The R i g h t t o Work Under S a f e C o n d i t i o n s , " 
6 4 C d . Law Review 702 , a t 703 , t h a t "OSSA d o e s n o t c r e a t e a f e d e r d c a u s e o f 
a c t i o n b y which a worker may e n f o r c e i t s p r o v i s i o n s a g d n s t an employer^" OSHA 
a l s o d o e s * n o t " f o r e c l o s e p r i v a t e a e t l o n s u n d e r s t a t e l a w , 1 1 o r i n my rituat-oh, 
under f e d e r d l a w s such a s on d s c r i m i n a t i o n , a d v e r s e a c t i o n , e t c . I n d e e d , a t 
720 , d t i n g OSHA S e c t i o n 4 ( b ) ( 4 ) , "any l a w w i t h r e s p e c t t o I n j u r i e s , ' d i s e a s e s , " 
o r death o f employees a r i s i n g o u t o f , o r i n t h e c o u r s e o f , employment" can s e r v e 
a s a v e h i d e f o r r e d r e s s . 

T h i s i s akin t o u s e o f g r i e v a n c e o r EED p r o c e d u r e s t o e n f o r c e m u l t i p l e o t h e r -
l a w s , on p r o m o t i o n s , on t r d n i n g , on s e c u r i n g d e a n f l o o r s , o r on any o t h e r m a t t e r 
w i t h i n t h d r sweeping p u r v i e w , \ f c i l e r u l e s on s p e c i f i c m a t t e r s do n o t gener-a l ly 
s p e l l o u t how t h e y a r e t o b e e n f o r c e d , t h e r e a r e many c h a n n e l s o r v e h i d e s b y 
which t h i s may b e d o n e . I n courts^' t h i s may b e b y i n j u n c t i o n s o r c o u r t o r d e r s , 
f o r example . I n t h e FENSR c a s e , a t 184 , f o o t n o t e 1 r e f e r s t o u s e o f t h e h e h d i o a p p e r 
and adverse a c t i o n l a w s a s h a v i n g p o t e n t i d a p p l i c a t i o n , thot i^i n o t " p r o p e r l y 
p l e a d e d " o r o t h e r w i s e i n a p p l i c a b l e ' i n t h a t ease^- These p o i n t s were d s o d t e d a t 
182 . The Court d s o ' n o t e d t h a t FENSR h a d " f a i l e d t o s t a t e d a i m . upon which r e l i e f 
can b e granted under" t h e C o n s t i t u t i o n . I t i s o b v i o u s t h a t FENSR f d l e d t o p l e a d 
t h e right t o work u n d e r H c k *fo, Truax, and o t h e r Supreme Court d e d d o n s , and 
t h e " r i g h t t o remrin a t work under s a f e c o n d i t i o n s , " s i n c e t h e y h a d o b v i o u s l y n o t 
been f o r c e d o f f - d u t y b a s e d on.harm- c a u s e d b y ^ . - w o r k e r s and management a r i s i n g from 
a " s a f e t y hazard" admi t t ed t o e x i s t , a s i n t h e 25 January 1980 G r i e v a n c e R e p o r t , 
a t 7 . 

I t i s o b v i o u s t h a t " e n r i r o n m e n t d ' i c o n c e r n s a r e n o t c o n s t i t u t i o n a l l y p r o t e c t e d , 
a s pV 184 notes*:*' Such p r o t e c t i o n s a r i s e from* s t a t u t e and regulat ion 1 ; - I n t h i s c a s e , 
t h e p r o t e c t i o n f o r t h e right t o work a r i s e s from- c o n s t i t u t i o n d , s t a t u t o r y , and 
r e g u l a t o r y p r o t e c t i o n s . The Army d o e s n o t even condone mere " d s o o m f o r t " o r 
"unreasonable annoyance ." L o c d o f f i d d s s imply i n s u b o r d i n a t e l y do n o t a g r e e w i t h 

. obey ing t h e r e g u l a t i o n o r implement ing t h e Gr ievance Repor t , and have' o h o c c a s i o n 
ridiculed b o t h . A t 185, t h e Court d e f e r r e d t o " the l e g ! d a t i v e o r a d m i n i s t r a t i v e 
process."-" I n t h i s c a s e , t h e l e g i d a t i v e and a d m i n i s t r a t i v e p r o c e s s e s , a s e x t a n t 
i n m u l t i p l e g d d a n c e , i n c l u d i n g a Grievance Report , a r e i n p l a c e ; enforcement of . , 
such g u i d a n c e i s a l l t h a t i s n e e d e d . Enforcement I s a n o r m d f u n c t i o n o f Courtsif 

I t i s e v i d e n t from I 8 5 i n r e f e r e n c e t o t h e G a ^ e r c a s e , t h a t ( a t l e a s t i n 
FENSR) t h e r e was a p p a r e n t l y y e t a n o t h e r f a i l u r e b y FENSR t o h a v e - p r o p e r l y p l e a d e d " 
t h e f a c t s . S e e t h e r e f e r e n c e t o " s o d d h a b i t s . " I n NIDA Research Monograph 17," 
December 1977, by t h e P u b l i c H e d t h S e r v i c e , t h e o b s o l e s c e n c e o f t h i n k i n g o f sook ing 
a s m e r e l y a s o d d h a b i t i s d r e a d y evident;" That, volume i s r e p l e t e w i t h r e f e r e n c e s 
t o smoking i n a d d a t _ i _ r and m e n t d d s o r d e r terms." I n d e e d , o h e p a p e r I s e n t i t l e d , 
"Tobacco Use a s a M e n t d D i s o r d e r : The R e d i s c o v e r y o f a M e d i c d P r o b l e m . " Wxateyer 
p r o t e c t i o n " s o d d h a b i t s " may h a v e ( a n d r e smoking, i t i s q u i t e l i t t l e c o n s i d e r i n g 
t h e a u t h o r i t y o f t h e Command t o ban a l l smoking t o a c h i e v e -the r e g u l a t o r y g o d s ) , ' 
i t i s d e a r t h a t m e n t d d s o r d e r s h a v e even l e s s p r o t e c t i o n . " There i s no right t o 
b e m e n t a l l y d s o r d e r e d — n o right t o b e a danger t o o t h e r s . The FENSR c a s e d e a r l y 
d d n o t i n v o l v e p l e a d i n g s on t h e m e n t d d i s o r d e r a s p e c t s , o r d t e m u l t i p l e symptoms 
o f menta l d i s o r d e r e x t a n t i n v a r i o u s g o v e r m e n t d o f f i d d s C 
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S t a n l e y v . I l l i n o i s , 405 US 645 ( 1 9 7 2 ) , 9 2 S . C t 1208 , p r o v i d e s i n s i s t on 
t h e s i t u a t i o n ? A b a s i c c o n s t i t u t i o n d right w a r r a n t s d e f e r e n c e and comes b e f o r e 
d e d d i n g o f f i d d s w i t h a momentum f o r r e j e c t " ? 

The d e d d i n g o f f i d d s i n t h i s c a s e h a v e t r e a t e d t h a t p r i n d p l e w i t h 
contempt, and h a v e n o t even d i s p l a y e d t h e wln-l-wl c o u r t e s y * o f r e s p o n d i n g t o 
t h e \ - i s s u e o f t h e ri#it t o remain a t work i n s a f e c o n d i t i o n s , p a r - t i c u l h r l y 
concern ing a n o n - n e c e s s a r y t o x l i s s u b s t a n c e . The q u e s t i o n s from M o s e l y v"; 
Department o f t h e Navy and from t h e 29 A p r i l 1980 management l e t t e r do n o t 
h a v e even dg mlnl>d*l r d e v a n c e t o n o n - n e c e s s a r y t o x i c s u b s t a n c e s ^ A g o d o f 
d s o o u r a g l n g smoking w i t h i n the - g e n e r d workforce i s e n u n c i a t e d ; my right t o 
work h a s i t s momentuarin t h a t direction*". There i s n o t e v e n <|e mtrdai ' s e v i d e n c e 
o f a -power fu l c o u n t e r v d l i n g I n t e r e s t " b y t h e l o c d o f f i d d s t h o s e u s e o f 
t h e i r p o s i t i o n s f o r p e r s o n d r e a s o n s I s so i n t e n s e l y defended," 

The -presumption-" o f u n f i t n e s s f o r d u t y i s v i o l a t i v e o f due p r o c e s s * 3he 
presumpt ion i s d r e c t l y c o n t r a r y t o t h e e v i d e n c e , f r o m - m u l t i p l e examining p h y s i d a n s ; 
!Ehe Army d o c t o r j h o d d n o t examine me i s o b s e s s e d w i t h p r o t e c t i n g h i s own 
smoking b e h a v i o r . H i s - i r r i t a b i l i t y " a t my c o m p l d n t s c o n c e r n i n g h i s t * i s d e a r . 
H i s p r e t e n s e s t h a t t h e Gr ievance Report a s s e s s m e n t o f t h e Commander's a u t h o r i t y 
i s wrong r e f l e c t t h e d d u s l o n t h a t h e h a s s l e g d a u t h o r i t y t o o v e r r u l e p r o f e e d o n d s 
p r o v i d i n g g d d a n c e i n t h d r own fle_.<_? He h a s ridiculed t h e DSM-IH g d d a n c e . . . 
l e t a h e a r i n g t o show any o f t h e s e f a c t s , and many o t h e r s , ' _ i s j^ram$rily denied;*" 
There i s n o t even a djg minjnris p r e t e n s e - o f "prompt et&dit^&^piriScedvSssrf^ 
j u s t i f y running roughshod o v e r t h e right t o a hearing""/ Even t h e d e d s i o n c o n c e d e s 
t h a t --some a n a l y s i s o f t h e m e r i t s o f t i e agency a c t i o n i s n e c e s s a r y t o de termine 
t h e t h r e s h o l d j u r i s d i c t i e n d issu«_f" T h i s o v e r t u r n s t h e wrongful 23 J u l y _980 
r e j e c t i o n o f my 21 May 1980 m a t e r i a l s s e n t a s f a s t a s p o s s i b l e b y me on r e c d p t 
o f f a j k d o u s agency a l l e g a t i o n s ^ ( R e f e r e n c e t o "agency a c t i o n " i s m i s l e a d i n g ; 
what i s i n v o l v e d i s p e r s o n d a c t i o n s stemming fromr p e r s o n a l a c t s t o endanger , 
d i s c o m f o r t , and u n r e a s o n a b l y annoy*1.-) MSPB; c h o s e t o run rou^ishod o v e r t h e right 
t o show t h a t agency d a i m s o f a c t i o n s taken h a v e n o t i n f a c t happened . 

The i n t e n t i o n a l l y f d s e c l a i m s o f t a k i n g c o r r e c t i v e a c t i o n which l o c d 
i n s u b o r d i n a t e d e v i a n t o f f i d d s know n o t t o h a v e happened^*1 y e t a r e f d s e l y a l l e g e d ; 
r e f l e c t "overbear ing concern" n o t f o r e f f i d e n c y ( v i o l i a t e d b y r e f u s i n g t o 
p r o v i d e s a f e c o n d i t i o n s f o r others", n o t j u s t m e ) , b u t f o r t h d r own p e r s o n d 
b e h a v i o r e x p r e s s l y & s a l l o w e d i n t h e r e g u l a t i o n and i n t h e G r i e v a n c e Report o f 
25 January "1980, Parenthood i s a ba&fcc c o n s t i t u t i o n d ri^xt. So a r e t h e rights 
o f freedom o f expression^- due process ," t h e right t o work, e q u d p r o t e c t i o n o f 
t h e l a w s , freedom- o f movement and- pt t r a v d , * e t c . Re any o n e o f them, a p e r s o n 
i s o o n s t l t e t i o n a l l y e n t i t l e d t o due p r o c e s s and a h e a r i n g b e f o r e b e i n g t a k e n 
away. The - O v e r b e a r i n g " MSPB3 a c t i o n t o rubberstamp t h e -Overbear ing" p e r s o n d 
a c t i o n s o f i n s u b o r d i n a t e l o c d o f f i d d s presumes t h a t I "can p r o v e no s e t o f 
f a c t s " o r l a w o r r e g u l a t i o n " i n support . o f " t h e . c o n t e n t i o n t h a t t h e c h a r g e - t o 
i n v o l u n t a r y rick l e a v e i s i n a p p r o p r i a t e , and on t h e o t h e r a l l e g a t i o n s a s well"? 
The MSPB:footnote 6 c o n f e s s e s MSPB r e f u s d t o c o n s i d e r t h e i s s u e o f r e p r i s d ; 
whereas r e p r i s d i s o b r i o u d y t h e reason- . ' for. management d a i m s e_T. havlng-
taken a c t i o n s t h a t i n "fact h a v e n o t b e e n taken." The " o v e r b e a r i n g " d i s r e g a r d 
o f t h e t r u t h o r f d r i t y o f t h e management d d a s i s tantamount t o a r e c k l e s s 
d i s r e g a r d f o r t r u t h , warrant ing r e v i e w u n d e r r ! 8 USC 1001 and o t h e r laws. J 
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I t i s d e a r t h a t MSPB i g n o r e d t h e i n f o r m a t i o n d t e d i n t h e 1 Decmber 1980 
l e t t e r , which c a l l e d a t t e n t i o n t o t h e f a c t t h a t a jgupportable m e d i c d o p i n i o n 
i s needed t o j u s t i f y i n v o l u n t a r y s i c k l e a v e ; When someone p u t me on s i c k l e a v e , 
i t was f o r p u r e l y p e r s o n d r e a s o n s . S i c k l e a v e i s ~ n o t a p p r o p r i a t e I n l i e u p f 
e n f o r d n g - r u l e s a g d n s t endangennent,* d s c o m f o r t , and u n r e a s o n a b l e a n o y a n c e , 
and o t h e r r u l e s , e s p e d a l l y n o t i n a common s i t u a t i o n abou*_ woief - o t h e r & ; b r e 
d s o compla in ing . I t I s p a r t i c u l a r l y n o t p r o p e r i n d e a l i n g w i t h a n o n n e c e s s a r y 
t o x i c s u b s t a n c e . I t i s even more inapprbpr ia teawhen o n e c o n s i d e r s t h e a l l e g e d 
s o u r c e , Dr . H o l t ; I t i s Dri H o l t tfco p r # e n d e d on 17 January 1980 t h a t "Army 
Standards r e g a r d i n g d r changes and v e n t i l a t i o n i n Mr? P l e t t e n ' s work axe&sm 
b d n g compi led rith a t t h i s t i m e . " I t s f d r i t y was o b v i o u s , f o r o « l y d g h j f i w 
d a y s l a t e r , , t h e Army's own Examiner found no e v i d e n c e f p r t h a t d d s C 1 I t was 
n o t t r u e a t t h e t i m e , and Dr? H o l t u n d o u b t e d l y knew C - ^ - k n o w s ) t h a t i t was 
u n t r u e . A p e r s o n who would f a b r i c a t e a f d s e h o o d o n c e , would c e r t a i n l y do i t 
a g a i n , and a g a i n , e s p e c i a l l y when c h a l l e n g e d , and t a k e r e p r i s d on t h e p e r s o n 
who so v i g o r o u s l y shows t h e f d s e h o o d up f o r t h e f d s e h o o d i t was ( a n d i s ) . 

Doing s t u d e s m i g h t i n v o l v e work""" b u t "working and s a c k i n g d o n ' t m i x . " On 
14 J u l y 1981 , Dr. H o l t was c o n t i n u i n g t o do h i s b i t t o l e n d c r e d e n c e t o t h a t known 
f a c t . He was s i t t i n g , j u s t s i t t i n g , p u f f i n g a l o n g , p u f f i n g on h i s p i p e , r e a d i n g 
h i s newspaper, , n o t working^ j u s t p u f f i n g and r e a d i n g . I n t h e r e a l w o r l d , p r i v a t e 
d o c t o r s a r e b u s y working a t 10:30 i n t h e morning. . . R e d d o c t o r s examine t h d r 
p a t i e n t s b e f o r e making d e c i s i o n s on t h d r f i t n e s s ? R e d . d o c t o r s d o n ' t h a v e an 
MSPB t o s a y *_hat„e-__minations a r e n o t n e c e s s a r y o r re l evant ; - ' ( I t i s o f c o u r s e 
admi t t ed t h a t Dr. H o l t may n o t h a v e d g d f i c a n t c o n t r o l o v e r t h e number o f p a t i e n t s 
who go t o t h e . D i s p e n s a r y . ) R e d d o c t o r s d o n ' t have MSpK'to s a y t h e y can i g n o r e 
examinat ion r e s u l t s o r o v e r r u l e Grievance Repor t s b y p r o f e s s i o n a l s . R e d d o c t o r s 
d o n ' t h a v e MSPB t o conf irm t h a t compl iance w i t h r u l e s and m e d i c d norms I s 
n o t n e e d e d . 

On 10 March 1981 , Dr. H o l t ' s s u p e r v i s o r , Col.* Edward F? C o l e , M. p . , c a l l e d t o 
h i s a t t e n t i o n my c o m p l d n t t h a t n o t even trirttrnd compl iance w i t h AR 1 - 8 I s 
t a k i n g p l a c e . Obi; Cole i n s t r u c t e d Dr.* H o l t v e r y s p e c i f i c a l l y t h a t "you. shou ld 
i n s u r e t h a t you a r e i n s t r i c t , compl iance w i t h AR 1 - 8 . " Dr.* H o l t t o o k no a c t i o n ; 
why should h e ? . MSPB^wlll p r o t e c t h i m ! I MSPB] s imply p r e t e n d s t h e r u l e s a r e 
d r e a d y o b e y e d , and t h e r e b y r e f u s e s t o d t h e r o r d e r c o m p l i a n c e , o r e n f o r c e t h e 
o r d e r s o f o t h e r s t o b e g i n compliance.* The MSPB" d e d d o n t h u s c o n t r i b u t e s t o 
t h e breakdown o f d i s d p l l n e , s i n c e o f f i d d s a r e aware t h a t t h e y can i g n o r e 
o r d e r s w i t h i n ^ u r d t y , U i e n MSPB b a s e s i t s d e d d o n s onjmanagement i n s u b o r d i n a t i o n , 

. i t r e s t s thenron a shaky fbunda-b lo l^ ideed; 1 MSPB r e s t e j l i t s wrongfu l c l d n u o f 
"undue h a r d s h i p " on t h e f d s e s t a t e m e n t s t h a t a p r o p e r env ironment "cannot" b e 
p r o v i d e d . On ,the same day a s Col . C o l e ' s i n s t r u c t i o n s were i s s u e d , a n o t i c e 
was s e n t me shor ing t h a t t h e dr imo a p r o p e r environment ,?cahno.t" be p r o v i d e d 
h a d b e e n r e t r a c t e d months b e f o r e b y Dr-? H o l t ? I n reqaonse t o a 25 August 1980 
g r i e v a n o e f rom*-me, t h e change was made, b u t n o t p r o v i d e d i n a t i m e l y manner. 
There I s no r e a s o n f o r a 19 Sep 1980 n o t i c e t o b e d e l a y e d s i x ( 6 ) months i n 
b d n g made a v r i l a b l e . T h i s I s s imply a n o t h e r example o f t h e l o c d l e g d o f f i c e 
c o n c e a l i n g r e l e v a n t and p e t t n e n t m a t e r i d . 

As . the i n s t a l l a t i o n k e e p s changing I t s p o s i t i o n , and i s s u i n g r e t r a c t i o n s , 
i t becomes e v i d e n t t h a t MSPB i s d e f e n d i n g p e r s o n a l a c t i o n s t h a t each i n d v i d u d 
o f f i d d l a t e r d o e s n o t "defend o n t h e ground t h a t h i s own word shou ld n o t h a v e 
b e e n b e l i e v e d , " Bishop v . E. k'; Star-out R e d t y Agency, I n c ^ , 182 F ; 2 d 503 a t 
505 ( 4 t h OLr-r, 1 9 5 0 ) . 
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7 ACTIONS. PRETENDED TO HAVE HAPPENED 

~~ "I f we a l l o w p e r j u r y , we d e s t r o y t h e v a l i d i t y o f a j u d i d d p r o c e e d i n g , " 
n o t e s Robert J . Eutak , chdrman o f t h e American Bar A s s o d a t i o n e t h i c s commiss ion, 
quoted i n D e t r o i t F r e e P r e s s , 3 June 1981, p*? 8D. 18 USC 1001 f o r b i d s f d s l f i c a ­
t i o n . 80 d o e s C i v i l i a n P e r s o n n e l R e g u l a t i o n 700 , 751, 'A;7. and 14 . Tobacco 
o r g a n i c m e n t d d s o r d e r - w l t h d r a w d syndrome i n v o l v e s - - d f f i e u l t y c o n c e n t r a t i n g ^ " 
The d e d s i o n on t o b a c c o u s e a s a m e n t d dsorder**"shou ld h a v e a p r o f o u n d e f f e c t 
upon t h e r e p u t a t i o n o f t h i s b e h a v i o r i n t h e community," P u b l i c H e d t h S e r v i c e 
NIDA Research Monograph 17.* "Slow-motion s d d d e " d e s c r i b e s smoking, Monograph 
23. -Employers "who d o n ' t want t o h a v e d o o h o l i c s working f o r them s h o u l d g e t 
rid o f smokers, I t i s a s s imple a s t h a t , " Dr.'" F o r e s t Tenant a d v i s e d a N a t i o n d 
A l c o h o l and Drug C o a l i t i o n conference"? Tobacco u s e " c a u s e s i n s a n i t y , " DrC Matthew 
foods wrote i n t h e J o u r n d o f t h e American M e d i c d A s a t f d a t i o n . !_hls i n f o r m a t i o n 
p r o v i d e s I n s i s t f o r t h e s i t u a t i o n . I n t h i s c o n t e x t , t h e a l l e g a t i o n s o f wh_ct 
t h e agency o f f i d d s d d m r h a s b e e n done can u n d o u b t e d l y b e more r e a d i l y u n d e r s t o o d ^ 

( 2 ) - P r o h i b i t i n g smoking i n t h e e n t i r e C i v i l i a n P e r s o n n e l Dividori*?" ""his d a i m 
i s n o t b a s e d on e v i d e n c e i n t h e r e c o r d and t h u s a r i s e s a s en e x p a r t e comraunica­
tion'.- The e v i d e n c e o f r e c o r d shows t h e c o n t r a r y ; s e e 18 A p r i l 1980 manage­
ment l e t t e r , t a b 8 , p . 2 , i t e m - 3 . f « Management u n w i l l i n g n e s s t o do t h l s . i s what 
h e l p e d t r i g g e r t h e 28 June 1979 g r i e v a n c e . Such h a s n o t b e e n done s i n c e ? The 
d a d b - r i s a f a b r i c a t i o n o r h d l u d n a t i o r C A s t u d y d t e d i n A v i a t i o n Consumer, 
15 May 1981, p . 7 , shows smoker m o r t a i i t y r a t e s f r o m - " m e n t d d i s o r d e r s and d i s e a s e s 
o f t h e c e n t r a l n e r v o u s system" a t "_£4" t i m e s t h a t o f nonsmokersi and m o r t a l i t y 
r a t e s f r o m - " s d d d e " a t "$$0" t i m e s t h a t o f nonsmokers . There i s t h u s r e a s o n 
t o b e l i e v e t h a t smokers t e n d t o h a v e o t h e r m e n t d d s o r d e r s i n a d d t l o n t o o r i n 
l i e u o f t h e o n e d t e d i n t h e DSM£IH a t 159-160*. C l a s r i f i c a t i o n o f m e n t d d s ­
o r d e r s shows t h a t i t i s e s s e n t i a l l y a t t h e p s y c h o t i c l e v d t h a t p e r s o n s would 
h a v e such s e v e r e d f f i c u l t y g r a s p i n g r e a l i t y around them t h a t t h e y would n o t b e 
m e n t a l l y competent t o even grasp such a'csimple f a c t a s whether o r n o t t h e r e i s ^ 
smoking I n an " e n t i r e " d i v i d o n o r n o t . P s y c h o s i s would, o f course," b e a p o t e n t i d 
d e f e n s e on a charge o f f d r i f i c a t i o n under 18 USC 1001; b d n g psycho, t i c would b e 
an e x t e n u a t i n g d r c u m s t a n c e f o r which a - p e r s o n m u s t show compass ion^ 

( 3 ) " R e l o c a t i n g h i s o f f i c e t o improve d r q i i a l i t y . " T h i s i s d e a r l y i n c o n s i s t e n t 
w i th t h e forego ing i? I f smoking h a d i n f a c t been banned i n t h e D i v i s i o n , " r e l o ­
c a t i n g " would n o t b e n e e d f u l . The MSPB r e f e r e n c e t o " r e l o c a t i n g " w i t h apparent 
a p p r o v d . . c o n n o t e s d i s a g r e e m e n t w i th t h e .Grievance Report , 25 J i n 8 0 , a s s e s s m e n t 
a t pT 11* AR 1 - 8 i s an Army R e g u l a t i o n , np-t a r e l o c a t e d room r e g u l a t i o n . Ahy such 
l i m i t i n g o f t AR 1 - 8 g o d s a g a i n s t endangerment, d s o o m f o r t ^ a n d / o r u n r e a s o n a b l e 
annoyance i s -tantamount t o u n l a w f u l r e p e d o f t h e r e g u l a t i o n ; f o r i n f o r - i a t i o n on 
u s e o f t h e word " r e p e d , " s e e h d p f u l I n f o r m a t i o n i n 6 4 C d . Law Rev iew 7 0 2 , a t 
712." Going o r b e i n g s e n t " d s e w h e r e " f o r b e n e f i t s o f r u l e en forcement i s n o t 
p r o p e r i n accordance w i t h Supreme Court d e d d o n s such a s M i s s o u r i e x r d . G a i n e s 
v . 9 . W. Canada, 305 US 337 ( 1 9 3 8 ) . f The move was d e a r l y r e p r i s a l i n v i o l a t i o n 
o f p r i n c i p l e s p r o t e c t i n g freedom o f e x p r e s s i o n s e e k i n g e n f o r c e m e n t .o f a g e n c y - w i d e / 
d v i l s e r v i c e wide r u l e s ; s e e P i l a r o w s k i v . Brown, 257 N_ Wj2d 2 1 1 ; The word 
I m p r o v e r s c o n t r a r y t o f a c t ; t h e r e c o r d submi t t ed b y management shows t h a t b e f o r e 
t h e move, I was a b l e t o work; t h e r e a f t e r management s a y s t o t h e c o n t r a r y . There 
h a v e b e e n no s t u d i e s on a i r q u a l i t y ; t h u s r e s u l t s speak f o r t h e m s e l v e s . ' The 
p h r a s e o l o g y appears t o impute m o t i v e s t o t h e management .act ion, t h a t a r e c o n t r a r y 
t o f a c t ; 1 S t o k i n g t h a t a s s a u l t s and b a t t e r s and harms a p e r s o n t o t h e p o i n t o f 
b e i n g d i s a b l i n g f o r months i s p u r e l y p e r s o n a l and c e r t d n l y i s n o t an _j_prove-
ment;' The " r e l o c a t i n g " was d e a r l y t o a v o i d compl iance and r e p e d e d AR 1 - 8 . 
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M u l t i p l e c o u r t d e r i s i o n s r e f l e c t j u d d d d s s a t i s f a c t i o n w i t h d d a y . The 
t i m e frame t a k e n i n t h i s s i t t t a t l o n i s o u t r a g e o u s . The r u l e s on r e s o l v i n g m a t t e r s 
a r e d e a r ; The i r d t i d g r i e v a n c e was n o t p r o c e s s e d i n a t i m e l y manner; t h e "90 
days" p e r i o d d t e d i n FPM 7 7 1 . 1 - 1 1 and t h e s p e d f i c t i m e f r a m e s f o r "avo idance o f 
d d a y " d t e d i n Army CPR 700 , 7 7 l i 3 - 4 a were I g n o r e d , d e s p i t e my e o m p l d n t s ^ None 
o f my g r i e v a n c e s t o r e s o l v e t h e m a t t e r were p r o c e s s e d i n a t i m e l y manner. Manage­
ment h a s no i n t e n t o f e v e r h o n o r i n g i t s own l e g d o f f i c e g d d a n c e t h a t " a c t i o n t o 
ban smoking should b e undertaken" u n d e r AR 1 - 8 air / t ime t h a t "smoking i s f o u n d t o 
endanger l i f e o r p r o p e r t y , c a u s e d s c o m f o r t o r u n r e a s o n a b l e annoyance t o n o n -
smokers, o r i n f r i n g e upon t h e i r rigvts," quoted from-19 June 1979 DRSTA-LA 
i n s t a l l a t i o n l e g d o f f i c e g d d a n c e t o management, paragraph ft Management u s e s 
d e l a y t o r e f u s e t o e n f o r c e AR 1 - 8 . 

The M e r i t Systems P r o t e c t i o n Board c l e a r l y d s r e g a r d e d 5 * CFR 1 3 0 0 5 5 &nd 
156, The words " in no i n s t a n c e s h a l l t h a t t i m e p e r i o d e x c e e d 120 days" h a v e meaning? 
"Die Board s h a l l d e r i d e . . . w i t h i n 120 d a y s . " Such words h a v e c o g e n t l e g d 
rigirlficance. I n D e e r i n g M i l l i k e n , I n c . v.* J o h n s t o n , 295 P . 2 d 856 ( l 9 6 l ) , t h e 
Court p o i n t e d o u t m u l t i p l e o b v i o u s f a c t s a g d n s t d d a y 7 N o t e 1 o b s e r v e d t h a t t h e 
" s e c t i o n o f A d m i d s t r a t i v e Procedure Act t o e f f e c t t h a t e v e r y agency s h a l l p r o c e e d 
w i t h r e a s o n a b l e d s p a t c h t o c o n c l u d e any m a t t e r p r e s e n t e d t o i t i s m a n d a t o r y . " 
Moreover, t h e i n t e n t o f t h e 9 0 , 120 , and o t h e r day gu idance i s o b v i o u s ; I t h a s a 
purpose^ Note 3 s d d "Courts may p r o h i b i t a d m i n i s t r a t i v e agency a c t i o n i n v i o l a t i o n 
o f s t a t u t o r y r e q d r e m e n t , i f f d l u r e o f enforcement would d e f e a t apparent c o n g r e s d o n d 
purpose"^" The work t o work i s n o t m e r e l y a c o n g r e s s l o n d p u r p o s e ; i t i s a c o n s t i - _ 
t u t i o n a l p u r p o s e a s Supreme Court d e d d o n s such a s i n Tick ' t ib and Truax make d e a r ? 
6 4 C d . Law Review 702 , a t 706 , d t e s " a d m i n i s t r a t i v e i n e f f e c t i v e n e s s " b y a g e n d e s 
i n d o i n g t h e i r d u t y u n d e r b o t h d v i l rights and s a f e t y p r i n d p l e s ; These c o n g r e s s l o n d 
p u r p o s e s b u t t r e s s C o n s t i t u t i o n d p u r p o s e s on p r o v i d i n g f o r t h e right t o work*'. 

The d e l a y h a s , moreover , i n v o l v e d r e f u s d t o p r o t e c t ray r l j_ht t o due p r o c e s s , 
t o a h e a r i n g f o r showing some s e t o f f a c t s i n support o f t h e d a i m s made which 
c o n f e r e n t t t l e m e n t t o r e l i e f 7 MSPB a c t e d a r M t r a r i l y i n r e f u s i n g a h e a r i n g on 
whether t h e a l l e g e d accommodations even happened? " D l s m l s s d o f a d a i m * on t h e 
b a s i s o f b a r e b o n e s p l e a d i n g s i s a p r e c a r i o u s . d i s p o s l t i o n w i t h a h i g h mortalH"y 
r a t e , " Madison v . Purdy , 5 C i r . , 1969, 410 F ; 2 d 9 9 , 100 . T h i s i s e s p e d a l l y t r u e 
when management d e f e n d a n t s h a v e a r e c o r d o f o o n c e a l i n g e v i d e n c e , and even o f t r y i n g 
t o d e c d v e t h e a g e n c y ' s own Esaminer, a d e c e p t i o n t h a t d e a r l y d i d n o t wark a s 
i n t e n d e d , b a s e d on -the 25 Jan 80 Report r e j e c t i n g m u l t i p l e agency da±m_v 

Note 4 i n t h e D e e r i n g M i l U k e n c a s e o b s e r v e d t h a t "Courts ,must e n f o r c e r e q u i r e ­
ment t h a t " t h e agency mus t "proceed w i t h r e a s o n a b l e e x p e d i t i o n ; 1 - The r e v i e w i n g 
o f f i d d s "must" do t h i s , t o p r e s e r v e t h e m u l t i p l e r u l e s * i n t e n t and p u r p o s e i n 
t h i s d t u a t i o n , " on d d a y . The word "must" h a s " c o g e n t l e g d ' rigniacancef" R e s t o r a t i o n 
o f d c k l e a v e "must" b e g r a n t e d b a s e d on t h e d e l a y alone.* ( R u l e s c o n c e r n i n g d e f a u l t 
judgments make e v i d e n t how t o p r o c e e d , b y way o f a n a l o g y . ) N o t e 6 makes d e a r t h a t 
" d e l a y , v i o l a t i n g requ irement t h a t agency p r o c e e d w i t h r e a s o n a b l e d s p a t c h " amounts 
"to l e g d wron^f" P l e a s e c o r r e c t t h i s " l e g d wrong ." 

The " l e g d wrong" i s o b v i o u s . Dr"/ Dubin, t h e s p e d a l i s t t o whomr t h e Army 
r e f e r r e d me, n o t e d on 3 Feb 8 1 t h a t " i t i s e x t r e m e l y i jnportant t h a t Mr4* P l e t t e n . b e 
r e t u r n e d back t o work . . ; human n e e d s . . . n e e d t o work and f i n d f u l f i l l m e n t ^ " 
I n t h e Truax c a s e , t h e Supreme Court d e s c r i b e d t h i s right a s -*bf t h e v e r y e s s e n c e 
o f t h e p e r s o n d freedom*'and o p p o r t u n i t y " which was p u r p o s e d t o s e c u r e . P l e a s e 
c o r r e c t t h e " l e g d wrong" t h a t h a s b e e n done t o me; 
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Watson y*. C i t y o f Memphis, 3 7 3 US £j~6 ( 1 9 6 3 ) , p r o v i d e s i n d g x t i n t o t h e 
p r i n d p l e s f o r t h i s d t u a t i o n . The i s s u e was whether Memphis shou ld be g r a n t e d 
more t ime f o r . d e s e g r e g a t i n g m u d d p d f a c i l i t i e s and p u b l i c p a r k s . U n l i k e MSPB, 
t h e Supreme Court emphasized t h a t " the rights h e r e a s s e r t e d a r e , l i k e a l l such 
rights, p r e s e n t rights; t h e y a r e n o t m e r e l y h o p e s t o some JPutxyje enjoyment o f 
some f o r m a l ! s t i o c o n s t i t u t i o n a l p r o m i s e . JThe b a s l o g u a r a n t e e s o f o u r Oohstitu-ulori. 
aw|* warrant s f o r t h e h e r e and now and, u n l e s s t h e r e I s an o v e r w h e l m i n g l y com­
p e l l i n g r e a s o n , t h e y a r e t o b e prompt ly f u l f i l l e d ? " MSPB d s r e g a r d f o r speedy 
enforcement o f AR 1 - 8 and "the 25 January 1980 Gr ievance Report i s obvious. 'MSPB 
n o t o n l y g r o s s l y d e l a y e d i t s d e d s i o n ; i t r e f u s e s t o d i r e c t c o m p l i a n c e , c a u s i n g 
y e t f u r t h e r d e l a y i n enforcement; I t condones d i e r e g a r d o f a l l a s p e c t s , and 
t d s g d d e d d i s r e ^ e o t f o r t h e gu idance about i n s i d e c o n t a m i n a n t s n o t t o b e 
"present i n amounts e x c e e d n g t h o s e i n t h c d r o u t s i d e , " about "tfcich t h e r e i s a 
" g r e a t v o i d " o f e v i d e n c e . The o u t s i d e d y - p o s e s no prob lem; i t i s t h i s f a c t , 
t h e I n s t a l l a t i o n and Ms. Bacon want so d e s p e r a t e l y to, c o n c e d , so t h e y denounce 
any h e a r i n g on t h e m e r i t s . Even though non-compl ianee i s o b v i o u s e v e n w i t h o u t 
a h e a r i n g , MSPB "is d e a r l y u n w i l l i n g o r u n g b l e to , comprehend t h a t d e t a i l ; The 
" g r e a t v o i d " i n t h e "Opinion and Order" conf i rms t h a t MSPB d d n o t r e a d t h e 
Grievance R e p o r t . 

"The rights h e r e a s s e r t e d " i n d u d e "management o f f i d d s t o e x e r d s e r e a s o n ­
a b l e d l i g e n c e i n e n f o r d n g " ( R e p o r t l a n g u a g e , p\ 10) i n rid©/outside d r q u a l i t y , 
AR 1 - 8 , s a f e t y r u l e s , m e n t d h e d t h r u l e s , d c o h o l i s m r u l e s , o o u r t e s y r u l e s , , 
l i t t e r i n g r u l e s , and any o t h e r r u l e s whose e f f e c t would b e t o p r o t e c t t h e right 
t o r e m d n a t work u n d e r c o n d t i o n s a s d e s c r i b e d i n AR 1 - 8 and o t h e r g u i d a n c e . 
The Gr ievance Report n e v e r speaks I n t erms„of removing t h e compla inant , o n l y t h e 
hazard . The r e c o r d i s d e v o i d o f e v i d e n c e q f such e n f o r c e m e n t , f o r t h e r e a s o n 
t h a t t h e r e h a s been n o n e . The "reasonab le accomiaodation" p r o c e s s h a s t h u s n o t 
even s t a r t e d , . a s a competent f o o t n o t e 5 would have o b s e r v e d ; t h a t p r o c e s s p r e ­
supposes t h a t o t h e r r u l e s a r e e n f o r c e d . Enforcement o f r e g u l a r r u l e s c o u l d e a s i l y 

p r e d u d e a l l e g e d n e e d , f o r " r e a s o n a b l e accommodation^;" Y e t MSPB h a s r e f u s e d t o 
support d t h e r a s p e c t . The s u g g e s t i o n s I made were ridiculed; t h e agency h a s 
made none s i n c e - l o c d o f f i d d s d i s a g r e e w i t h AR 1 - 8 . (The l a s t d i s c u s s i o n was 
b e f o r e t h e g r i e v a n c e b e g a n . ) 

Management h a s no c a l l t o d s a g r e e d i s a g r e e a b l y a s b y , r e p r i s d o f a p s y c h i a t r i c 
exam and f d s e d d m s o f " u n f i t f o r dutyi-" J h e r e i s ho c a l l f o r management ,to 
d s a g r e e d i s a g r e e a b l y b y making i n t e n t i o n a l _ _ r f d s e d a i m s o f compl iance . The 
American Lung A s s o d a t l o n n o t e s t h a t " t h e r e a r e m i l l i o n s o f p e o p l e , a d u l t s a s 
w e l l a s c h i l d r e n , who a r e s e n s i t i v e t o t o b a c c o smoke and s u f f e r smoke-caused 
asthma a t t a c k a*" There i s no c a l l f o r d s a g r e d n g d l s a g r e e l y by l y i n g o r h a l l u d -
n a t i n g t h a t I am somehow u n i q u e . My right t o p r o t e c t i o n from*.such m i s t r e a t m e n t 
I s a " p r e s e n t " r i g h t . Dr. H o l t ' s s u p e r v i s o r would n o t h a v e o r d e r e d him t o have 
" s t r i c t compl iance" i f t h e r e were e v i d e n c e o f compl iance w i t h .the r u l e s . I n a 
15 J u l y 8 l ^ l e * t t e r , Ms. Bacon a d m i t s t h a t Dr. H o l t i s "not n e c e s s a r i l y t h e " person*-
who even h a s I n f o r m a t i o n on a l l e g e d e d u c a t i o n d m a t e r i d s , i n f o r m a t i o n on o t h e r 
s m o k e - s e n d t L v e p e r s o n s , and m e d i c d d a t a on my case;- That i s e v a s i v e ; who i s 
i n v o l v e d i n m e d i c d m a t t e r s i f n o t . Dr. H o l t ? As a d o c t o r , h e would n o t p r e t e n d 
I am u n i q u e . At a h e a r i n g , what w i l l . Dr.- H o l t say? float i s 'management a f r d d 
o f t h a t -management so d e a r l y d o e s n o t want Dr, H o l t on t h e s tand? "Will h e b e 
management's w i t n e s s , o r mine? 

I t i s d e a r t h a t management h a s no -supportable m e d c d b a d s f o r s i n g l i n g 
me o u t . A f a v o r a b l e r u l i n g can b e made on my b e h a l f w i t h o u t a h e a r i n g ; and 
management i s t a k i n g t h a t risk b y i t s o b s t i n a c y . 
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" R e l o c a t i n g " my o f f i c e was __gt a c c e p t e d b y *_he 25 January 1980 G r i e v a n c e . 
Report , p 7 11 . Contintted i n s i s t e n c e on r e l o c a t i o n h e l p s conf irm t h a t , d e a r l y , 
t h a t Report h a s n o t b e e n implemented t o t h i s v e r y day . ,.The Army Examiner reminded 
t h e I n s t a l l a t i o n t h a t " i t i s d e a r l y s t a t e d t h a t o f f i d d s mus t s t r i v e t o m d n t a S n 
an e q u i t a b l e b d a n c e between (:tt_e rights o f nonsmokers and t h o s e o f smokers, "this 
cannot b e accompl i shed b y r e l o c a t i n g o n e nonsmoker f " The Gr ievance R e p o r t makes-
t h a t f a c t c l e a r enourii t o b e o b v i o u s t o any reader-;' On p a g e 12 , t h e R e p o r t e x p l d n e d 
•thy ( u n d e r AR 1 - 8 ) --_*eljoeating" a nonsmoker i s improper ; t h e r e a s o n 4.13- t h a t - " t h e 
r i g h t s o f smokers e x i s t o n l y i n s o f a r a s d i s c o m f o r t o r u n r e a s o n a b l e annoyance i s 
n o t caused t o non smoker $* A R . i - 8 i s an kmsr r egu la t ion;* a p p l i c a b l e Army-^ide, 
n o t j u s t t o o n e r e l o o a t e d room"? But l e t me'j-emphadze." t h e m e d i c d e v i d e n c e shows 
t h a t I anr a b l e t o work r e g a r d l e s s o f whether o r n o t t h i s R e p o r t i s implemen-fced.' 
I t i s i m p r o p e r r f o r management t o r e a c t t o my i n s i s t e n c e on* compl iance w i t h t h i s 
a s p e c t o f t h e Grievance Repor t b y d d m i n g t h a t ^ a f t e r a l l t h e s e y e a r s , I am-
suddenly u n a b l e t o work, o n c e an Ecsminer s u p p o r t s t h e v i e w t h a t " r e l o c a t i n g " i s 
n o t proper*.* (Of c o u r s e , AR 1 - 8 d e e s n o t a l l o w t h e -*non*-neeessa_y t o x i c subs tance" 
t o even "d i scomfor t" o r u n r e a s o n a b l y annoy a p e r s o n , and c e r t r i h i y n o t t o "endanger" 
ahobody,' and c e r t a i n l y n o t t o "endanger" a p e r s o n t o t h e p o i n t o f being?- ( o r p o t e n t i a l l y 
b e i n g ) "not f i t f o r dntgtf--) 

M u l t i p l e Court d e r i s i o n s support freedomrof expresdon^* i n d u d i n g b u t n o t 
l i m i t e d tp- P i l a r o w s k i v Brown, 76 M i c h ^ ^ . 666 ( 1 9 7 7 ) , 257 N. W.2d 2U_" EVeedoma 
o f e x p r e s s i o n can n o t r e a s o n a b l y b e - d e ^ o e a to-- e x c l u d e demands t h a t a G r i e v a n c e 
Report b e implemented i n whole o r i n p a r t , and p a r t i e u l a r l y n o t . w h e h management i s 
p a y i n g l i p s e r v i c e t o t h e p r e t e n s e t h a t i t h a s b e e n i x ^ l e a e n t e a t - ( I n t h a t c a s e , 
n o t e how f a s t r e l i e f was g r a n t e d , fromn9 March 1977 t o 7 J u l y 1977? t h a t employee 
was n o t even s e e k i n g t o h a v e a Gr ievance Report Implemented," l e a d i n g t o t h e conw. 
e l u s i o n t h a t my s i t u a t i o n should h a v e been r e s o l v e d i n en even f a s t e r t i m e frame".') 
Cons ider ing t h e management p r e t e n s e o f h a v i n g done what h a s ' b e e n sought b y me, a 
f a v o r a b l e r u l i n g i n my b e h a l f i s warranted , on b o t h freedom.'of e x p r e s s i o n grounds^ 
and on depay grounds , even w i t h o u t t h e f e d e r d p r e c e d e n t s such a s i n D e e r i n g 
M i l l i k e n , Inc"., Watson, etcV 

The Grievance Report r e j e c t e d " r e l o c a t i n g " a p e r s o n s e e k i n g h i s freedom1 .of 
e x p r e s s i o n rights, u n d e r AR 1 - 8 , b e c a u s e t h e r e g u l a t i o n s a y s t h e v e n t i l a t i S o n i s 
b e adequate t h r o u ^ i o u t t h e p l a c e , n o t j u s t i n o n e room,1 i n o r d e r t® p r o t e c t t h e 
" r i g h t s o f a l l nonsmokers-jf" set t h e y a r e n o t endangered, d i s o o m f o r t e d , o r unreason-* 
a b l y annoyed anywhere o n c o s t . P r o t e c t i n g o t h e r nonsmokers would make my c a s e moot ; 
b u t t h e I n s t a l l a t i o n r e f u s e s t o p r o t e c t any nonsmokers o r c o n d u c t any d r c o n t e n t 
s t u d i e s anywhere oh-post .* O u s t i n g me i s d e a r warning t o o t h e r n o n s a o k e r s n o t t o 
demand enforcement o f t h e p r o t e c t i v e rules*,'" The Examiner ' s f i n d i n g s a r e on firms-
l e g d ground? Nonsmokers n a v e a' right t o t r a v d anywhere o n - p o s t w i t h o u t be ing* 
endangered, d i scomfor ted , 1 o r u n r e a s o n a b l y annoyed? j u s t a s b l a c k s h a v e t h e ri^it 
t o be f r e e f r o n r h a w r b y KM. b e h a v i o r wherever t h e y travd"." I t i s i m p r o p e r t o say 
t o a person," go d e e r - h e r e f o r y o u r r i g h t s t o b e protected . ' 5 An o f f e r r o r a c t i o n t o 
p r o t e c t a p e r s o n ' s rights elSengher^ "cannot s e r v e t o v a l i d a t e " t h o s e ri^its,' 
M i s s o u r i ex rel .* G r i n e s v . S . v W C^nSdar, 305 U & 3 3 7 *tt 350 ( 1 9 3 8 ) . D i r e j e c t i n g , 
a c t i o n t o p r o t e c t ri^its d s e w h e r e , t h e Supreme Court emphas ized t h a t "we f i n d 
i t i m p o s s i b l e t o c o n c l u d e t h a t what o t h e r w i s e would b e an u n c o n s t i t u t i o n d d s ­
c r i m i n a t i o n , w i t h r e s p e c t t o t h e l e g d right t o t h e enjoyment o f o p p o r t u n i t i e s 
w i t h i n t h e S t a t e , can b e j u s t i f i e d b y r e q u i r i n g r e s o r t t o o p p o r - t u r d t i e s d s e w h e r e . 
That r e s o r t may m i t i g a t e t h e i n c o n v e n i e n c e o f "the d i s c r i m i n a t i o n b u t cannot s e r v e 
t o v a l i d a t e i t ; " i n t h e s i t u a t i o n a t h'aJtd, -the s i t u a t i o n was worsened; b e f o r e t h e 
a c t o f " r e l o c a t i n g , " I c o u l d work; now t h e i n s t a l l a t i o n s a y s I cannot work"? 
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The 25 January 1980 Gr ievance Report found t h a t "an e q u i t a b l e b d a n c e 
between t h e rights o f non_moke_-s and t h o s e o f smokers ~. *? -J cannot b e accompli_b"ed 
b y r e l o c a t i n g one non smoker"/" B l o c k s u s e d t o b e " r e l o c a t e d " t o t h e back o f b u s e s , 
l e s t "a s a f e t y hazard" come Upon them. Management and Dr. H o l t were c o n t e n t t o 
a l l e g e l i p s e r v i c e "smoke-free" p r o t e c t i o n f p r me i n w r i t i n g a s l o n g a s n o t h i n g 
need b e done b y them;, " r e l o c a t i n g " me a v o i d e d s o l u t i o n and a c h i e v i n g t h e l e g d and 
r e g u l a t o r y g o d s . For p e r s o n d r e a s o n s , management o f f i d d s want AR l-*8 g o d s 
t o a p p l y , a t m o s t . t o one r e l o c a t e d room only." 

V e n t u r i n g o u t o f t h e r e l o c a t e d room ( c e l l ) would r e s u l t i n p o t e n t i d harm, 
$ u s t a s when a b l a c k would v e n t u r e o u t o f h i s b a c k - o f - t h e - b u s conf inement would 
r e s u l t i n p o t e n t i d harm"; The harm-need n o t o c c u r each t i m e t o b e an e f f e c t i v e 
t h r e a t o f harm; t h e mere t h r e a t a s s a u l t s t h e d i g n i t y o f man,. I t i s c r u e l and 
u n u s u d purdshment t o b e s u b j e c t e d t o such,' p a r t i c u l a r l y when n d t h e r a c c u s e d n o r 
c o n v i c t e d . o f cr ime , b u t s imply want ing _ u l e s e n f o r c e d ( a s j o b d u t i e s h a v e i n v o l v e d 
f o r years';-) I n Trop v . D u l l e s , 35*5 *-"S 86 ( 1 9 5 8 ) , . t h e Supreme Court rightly 
o b s e r v e d t h a t " the e x a c t scope' o f t h e c o n s t i t u t i o n d p h r a s e ' c r u d and u n u s u d * 
h a s n o t been' d e t a i l e d b y t h i s Court . . . . The b a d e c o n c e p t u n d e r l y i n g t h e E i ^ i t h 
Amendment i s n o t h i n g l e s s t h a n t h e d i g n i t y o f man."" I t n o t e d t h a t t h e government 
'"-"has t h e power t o pun i sh^" i n a p p l i c a b l e I n t h i s s i t u a t i o n c o n s i d e r i n g t h e a l l e g e d 
concern "to p r o t e c t h i s h e d t h , " t5 J u l 80 memo b y Dr^ H o l t * The Court n o t e d :fcttat 
g o v e r n m e n t d power mus t "be e x e r d s e d w i ' h i n t h e l i m i t s o f d v i H z e d s tandards?" 
The t h r e a t o f c o n t i n u e d harmnls n o t " d v i l i z e d V * * Refug ing t o p r o v i d e a h e a r i n g -
and due p r o c e s s f o r c h a l l e n g e whether t h e a l l e g e d accommodat ions-have o c e u r j ^ d a t 
a l l . i s n o t " d v i l l z e d ^ " The m u l t i p l e r e p r i s d s and r e f u s d s t o a c t i n a p r o p e r 
and t i m e l y manner a r e n o t " d v i l i z - e d ^ " A l l o w i n g m e n t a l l y i l l dangerous p e o p l e t o 
run l o o s e i s n o t " d v i l i z e d , " f o r d t h e r thlsmior o t h e r s such a s m5? 

S o d e t y i s becoming more c o g n i z a n t o f t h e haamnfromn smoking,* j u s t a s ^ r i t became 
more d e r t t o i n j u s t i c e s i n t h e d , v l l ' r i g h t s area!"? "Die Army h a s r i ^ a t l y made 
d e a r t h a t i t d o e s n o t want p e o p l e endangered, d i s o o m f o r t a i , o r u n r e a s o n a b l y annoyed 
b y second hand smoke. We h a v e an i i a p o r t a n t j o b t o d o ; and smoking can i m p d r „ 
e f f l d e n c y i n v a r i o u s ways , one„o f which i s ? h a _ ^ c a u s i n g t h e u s e o f s i c k l e a v e f 
The eminent G e n e r d C r d ^ x t o n *f? Abramsy former Chief o f S t a f f , h a d t o l e a v e o f f i c e 
partway through., h i s term; t h a t i s a l o s s s o f v d u a b l e e x p e r i e n c e a s w e l l a s a 
p e r s o n d t r a g e d y . .Smoking i s n o t t o harsppeople""* , T h i s i s an e v o l v i n g r e o o g p i t i o n 
o f d e c e n c y , which t h e Army r e c o g n i z e d back i n 197*7, The r e f u s d t o a c h i e v e t h e 
g o d s s e t b y t h e Army i s improper . I n t h e Trop c a s e , t h e Supreme Court u n d e r s t o o d 
" t h a t t h e words o f t h e Amendment a r e n o t p r e d s e , and t h a t t h d r soope i s n o t 
s t a t i c . The Amendment must draw i t s meaning .from t h e e v o l v i n g s t a n d a r d s o f decency 
t h a t mark t h e p r o g r e s s o f a matur ing sode-ty^-* The Army h a s done t h i s ; y e t some 
o f f i d d s f o r p e r s o n d reasons ' r e f u s e t o o b e y . These i n s u b o r d i n a t e p e r s o n s cannot 
p l e a d t h a t t h e gu idance g i v e n t h e m * i s --not p r e d s e , - • The G r i e v a n c e R e p o r t makes 
p r e d s e t h a t S i t i s d e a r t h a t t h e rights o f smokers e x i s t o n l y i n s o f a r r a s d s -
oomfort o r u n r e a s o n a b l e .annoyance i s n o t caused t o non_mokers^-* p"? 12? " I t i s 
d e a r . " I t i s " p r e d s e . " The e v o l v i n g s tandard h a s d r e a d y b e e n s e t ; a l l t h a t 
i s n e c e s s a r y i s t o o b e y i t . 

The s i t u a t i o n h a s p u n i s h e d me w r o n g f u l l y , and i n d e e d p r e m a t u r e l y , f o r "the 
s t a t u t e s o f t h e U n i t e d S t a t e s h a v e b e e n framed upon t h e t h e o r y t h a t a p e r s o n a c c u s e d 
o f crime s h a l l n o t , u n t i l h e h a s b e e n f i n a l l y adjudged g u i l t y i n t h e c o u r t o f l a s t 
r e s o r t . . . ; « Hudson v-.' P a r k e r , 156 US 277 a t 285 ( 1 8 9 5 ) 7 b e purd_hed. 
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" R e l o c a t i n g one nonsmoker" i s s imply n o t p r o p e r , 25 January 1980 Gr ievance 
Report , p . 11 . I t s b a d s i s t h r e a t o f harm, n o t p r o t e c t i o n ' ; n o t ach ievement 
o f t h e Army-ride g o d s t h a t make " r e l o c a t i n g " unnecessary . ' The t h r e a t o f harm 
( o f b d n g p o i s o n e d b y g a s ) may b e p r o p e r for" c o n v i c t e d c r i m i n d s » b u t t h a t i s 
n o t t h e p r e s e n t d t u a t i o n t ' The n e e d t o move a b o u t f r e e l y i s n e e d e d t o do a 
p r o p e r j o b f o r adequate' performance o f ray a s s i g n e d d u t i e s ^ j u s t a s o t h e r p e r s o n n d 
s p e c i a l i s t s do . "This t r a d i t i Q n d right t o freedom b e f o r e c o n v i c t i o n p e r m i t s 
t h e unhampered p r e p a r a t i o n o f a d e f e n s e , " Stack' v . B o y l e , 3 4 2 US 1 ( 1 9 5 1 ) ; 
t h i s t r - a d i t l o n d way o f p e r f o r m i n g p e r s o n n e l d u t i e s p e r m i t s t h d r unhampered 
accomplishment . B i e Supreme Court n o t e d t h a t " u n l e s s t h i s r i g h t . . t i s 
preserve**," t h e f a c t i s t h a t i t "wpuia i o s e i t s meaning.*-- Ufcis i s a right 
above and beyond t h e right t o t r a v d , which was f u l l y r e c o g n i z e d a s a f t o r i a -
m e n t d r i g h t o n l y r e c e n t l y i n 1966^ U n i t e d S t a t e s v".% Guest,' 383 US 745 ( 1 9 6 6 ) . 
(The Supreme Court h a s n o t e x p r e s s l y s e t t l e d wbich d a u s e o f t h e C o n s t i t u t i o n 
p r o t e c t s t r a v d . ) The o t h e r r i $ i t , " t h i s t r a d t i o n d right t o freedom" o f 
Stack v . B o y l e o f n o t b d n g i m p r o p e r l y o r p r e m a t u r e l y l o c k e d i n a r e l o c a t e d 
room o r i n a j d l c e l l h a s l o n g b e e n r e c o g n i z e d a s " s e c u r e d o n l y a f t e r r c e n t u r i e s 
o f s t r u g g l e . " P r o t e c t i o n fromi second hand smoke h a s b e e n c o n s i d e r e d more and 
more a p p r o p r i a t e s i n c e a t l e a s t t h e y e a r 1642 when Pope Urban V H I found i t 
bothersome t o many p e r s o n s , a s n o t e d i n . t h e P u b l i c H e d t h S e r v i c e p u b l i c a t i o n , 
Research Monograph 17 , December 1977, p . 235 . 

The MSPB d e d s i o n i m p l i e s t h a t enforcement o f t h e r u l e s a g d n s t endangerment," 
d i s o o m f o r t , and u n r e a s o n a b l e annoyance, and c o n c e r n i n g l i t t e r i n g , courtesy ," 
s a f e t y , l e a v e s t a t u s when a s a f e t y h a z a r d i s e x t a n t , " i n j u r i o u s " p e r s o n s , a n d / o r 
any o n e r u l e o r p r i n c i p l e would c o n s t i t u t e an "undue h a r d s h i p " f o r t h e l o c d 
i n s t a l l a t i o n . She " r e q u e s t e d c o n d t i o n s " a l l u d e d t o were n e v e r made, and a r e n o t , 
a c o n d i t i o n f o r working ( p a r t i c u l a r l y c o n s i d e r i n g t h a t t h e y were d e v e l o p e d i n 
Jtme 1979,' and l o c d o f f i d d s d i d n o t f i n d such c o n d i t i o n i n tfrenr),' and t h u s 
t h e r e f e r e n c e t o them b y MSPBTis i r r e l e v a n t and n o t t h e r e d r e a s o n f o r a l l e g i n g 
"undue hardship';'" The l e g d o p i d o n o f an i n s t a l l a t i o n smoker d o c t o r p u r p o r t i n g 
t o o v e r r u l e t h e e x p e r i e n c e d judgment o f a t r a i n e d G r i e v a n c e Examiner and h e r 
s u p e r v i s o r on t h e a u t h o r i t y o f „hat£ the Ocmmiander "can" da i s a r b i t r a r y a s i t i s 
n o t a reason f o r t h e MSPB", f i n d i n g . The d t e d 29 CFR l 6 l 3 ^ 7 p 4 c h a r g e s t h e agency 
t o "demonstrate" what MSPB.has b l i t h e l y J j r e s o m e d : no h a r d s h i p e n " o p e r a t i o n o f " 
t h e agency -program? e x i s t s o r was d t e a v «__>_-! c l e a r l y d t e s , and h a s , ' h o s tandards 
f o r i t s a l l e g a t i o n ' ; Wien "no s t a n d a r d s govern;'" d e r i s i o n s wrongfu l ly -become 
"dependent o f t h e whim-jof" d e d d i n g p e r s o n s . Such d e d d o n s , -lare undon_i_situtdond 
i n t h d r o p e r a t i o n . They are p r e g n a n t w i t h d i s c r i m i n a t i o n and d s c r i m i n a t i o n i s 
an i n g r e d i e n t n o t c o m p a t i b l e w i t h t h e i d e a o f e q u d p r o t e c t i o n o f t h e l a w s t h a t 
i s i m p l i d t i n t h e ban on ' c r u d and u n u s u a l ' punishments,"" Furman vV G e o r g i a , 
408 US 238 a t 253, 256-257 (1972)';- The Gr ievance Report o f 25 January 1980, p . 12 , 
and t h e Handbook o f Reasonable Accommodation, shows t h e f a l l a c y o f such third-" 
p a r t j r d e d r i o n ^ Third p a r t i e s cannot d e c i d e such m a t t e r s a s when a p e r s o n i s 
d s o o m f o r t e d o r u n r e a s o n a b l y annoyed; such " i s a p e r s o n d d e t e r m i n a t i o n t o b e 
made b y t h a t i n d i v i d u d " a f f e c t e d , n o t an i n f l e x i b l e t h i r d - p a r t y . 1 The i n d v i d u d 
can u s e f l e x i b i l i t y and d s c r _ _ r i n a t i n g p r e d d b n a s d r e u m s t a n e e s change; a-
d e d d o n b y o u t r i d e r s "cannot b e made w i t h such f l e x i b i l i t y o r d s c r i m i n a t i n g -
p r e d d o n , " Furman v ? Georg ia , 4 0 8 US 238 a t 4 0 4 (1972)'.'' 

R e f u s d t o e n f o r c e r u l e s f o r any r e a s o n , i n c l u d i n g a l l e g e d "undue h a r d s h i p , " 
i s improper . L i m i t i n g enforcement t o o n e r d o c a t e d room i s n o t a d e q u a t e ; i t 
i s u n l a w f u l l y -^requiring r e s o r t t o c>pportun l t l e s d s e w h e r e , " M i s s o u r i e x r e l . 
G d n e s v . S . Hi ""Canada, 305 US 337 a t 3Z>9 ( 1 9 3 8 ) . 
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( 4 ) ' - I n i t i a t i n g an e d u c a t i o n d program t o d s c o u r a g e smoking w i t h i n t h e g e n e r d 
workforce*."" T h i s i s f d s e o r m i d e a d i n g t o t h e e x t e n t t h a t i t d o e s n o t d e s e r v e 
t h e d g d t y o f a r e s p o n s e . (However, be a d v i s e d t h a t t h e Army E_£_miner.*was n o t 
f o o l e d by p r e t e n s e s t h a t such a program was i n i t i a t e d . The r e g u l a t i o n r e f e r r i n g 
t b such programs was i s s u e d i n 1977 , a l m o s t two ( 2 ) y e a r s b e f o r e n y June 1979 
g r i e v a n c e . I n i t s 1 Aug 79 l e g d o p i n i o n , , t h e i n s t a l l a t i o n ' s own l e g d o f f i c e 
s u g g e s t e d -that such a program s h o u l d begin;* Such a c la imnof " i n i t i a t i n g " something 
aounds good, so management p r e t e n d e d i t diet' so i n a l e t t e r froue a ran k in g o f f i d d . 
The Gr ievance Report , , p . 7 and 12 , found, "no i n f o r m a t i o n " t h a t such was happen ing . 
Without s p e c i f i c s , l e t t e r s fromxhigh r - _ h k i n g : ^ f f i e l d s a l l e g i n g t h e i n i t i a t i o n 
o f something a r e m e a n t a g l e s s ^ v J A d d t t o n a l l y , such a p r o g r a m . i s n o t " p e r s o n d 
r e l i e f , " and t h e r e i s no e v i d e n c e such a l l e g e d programs, i f o c c u r r i n g a t -ca l l* 
a r e h a v i n g any e f f e c t whatever t o a c h i e v e t h e gods*?. C o n s i d e r i n g t h e f a c t t h a t 
9 0 $ o f smokers want t o q u i t b u t a r e u n a b l e t o do so d e s p i t e i n f o r m a t i o n i n t h e 
p u b l i o domain o n t h e h&r_r*of smoking, a c h i e v i n g t h e r e g u l a t o r y g o d s I s c l e a r l y 
u n l i k e l y b y t h i s route;) 

( 5 ) "Pos t ing n o t i c e s banning smoking i n a r e a s such a s e l e v a t o r s , a u d t o r i u m - s , 
a p p e l l a n t ' s o f f i c e and c a f e t e r i a s . " Referenoe t o " c a f e t e r i a s " I s e x p a r t e , a s 
no e v i d e n c e i n t h e r e c o r d shows t h i s ; The r e g u l a t i o n was i s s u e d i n 1977; i t w i l l 
undoubted ly come a s a s u r p r i s e t o t h e a n t h o r ( s ) o f AR4-"8 t h a t g u i d a n c e on ^noking-
l n e l e v a t o r s and a u d t o r i u m s w a a . f o r t h e MSPB-al leged purpo se o f accommodating 
mel Tb u s e an a r b i t r a t o r ' s word/ t h e MSPB3 c l a i m i s " r i d i c u l o u s , " e s p e c i a l l y 
c o n s i d e r i n g t h e f a c t t h a t d u r i n g my e n t i r e t i m e o n - p o s t , t h e r e h a s been no" t i m e 
when t h e u s e o f an e l e v a t o r e v e r o c c u r r e d ! t I t i s FALSE t h a t management p o s t e d 
" n o t i c e s banning smoking i n " my o f f i c e ? Management f e a r s a p r e c e d e n t l e s t 
o t h e r s want s i m i l a r p r o t e c t i o n 4 ; ( I t i s n o t e d *_ha*c^there I s .no daim?!of enforcement! 
a c t i o n i n any such a r e a s , o r i n s h u t t l e v e h i c l e s , o r c o n f e r e n c e and d a s s r o o m s ; 
t h e r e i s no enforcement worth ment ion ing^ Management h a e - a d m i t t e d i t s d e f i d e n c i e s 
I n , f o r example, d a s s r o o m s . ) I t i s , o f c o u r s e , u n d e a r why s i g n s would b e p o s t e d 
I n my o f f i c e , i f i t were t r u e t h e r e was a ban on smoking i n t h e " e n t i r e " D i v i s i o n ^ 
I t i s e v i d e n t t h a t t h e f a b r i c a t i o n s were so c a r d e s s l y s t rung t o g e t h e r t h a t t h e s e 
s l i p s h o d I n c o n s i s t e n c i e s a r e t h e r e s u l t . Management h a s r e f u s e d t o ban smoking 
i n c a f e t e r i a s sand i n my o f f i c e , a s t h e i e 'eord would show i f MSPB? had a l l o w e d a 
h e a r i n g «\>f t h e m e r i t s o f t h e agencyvact__on" ( l a c k o f m e r i t s ) b e f o r e summarily 
d i s m i s s i n g t h e " t h r e s h o l d j u r i s d i c t i o n a l i s s u e . ' " ( D o e s "some" mean " i n e p t " ? ! ! ) 

I t i s e v i d e n t t h u s f a r t h a t what^MSPBldid was t h e s i m p l e c l e r i c d a c t o f 
copying t h e managgf-ent p o s i t i o r i , t h e r e b y d e l a y i n g an* "overbear ing" d s r e g a r d 
f o r t h d r t r u t h o r f d s i t y by s i m p l y i g n o r i n g t h e d e n i d s t h a t t h e a l l e g a t l o n e -
r e f e r r e d t o e v e n t s t h a t h a d n o t happened, and s t i l l h a v e n o t happened"." I f - t h e y 
had happened, I would h a v e been " d e l i s t e d " a s i n d i c a t e d i n my 7 J u l y 1981 n o t i c e 
o f r e t u r n t o d u t y , when t h e MSPB unsupported a s s e r t i o n s a r e " t r e a t e d m o s t 
f a v o r a b l y " t o t h e p r e t e n s e t h a t some suoh a c t i o n s a r e n e c e s s a r y t o s u b s t a n t i a t e 
a b i l i t y t o work;* ( A b i l i t y t o work i n d u d e s b o t h s h o r t and l o n g term-- a b i l i t y 
t o work; any s i n c e r e management i n a b i l i t y t o -understand t h i s s imple d i s t i n c t i o n 
c o n n o t e s t h e t r a g i c TOMD syu^ptom** - - d i f f i c u l t y . c o n c e n t r a t i n g " t h a t so many smokers 
d e a r l y have . ' ) 

The P u b l i c H e d t h S e r v i c e n o t e d t h a t i n f o r m a t i o n on t o b a c c o u s e a s a m e n t d 
d i s o r d e r "shou ld h a v e a p r o f o u n d e f f e c t upon t h e r e p u t a t i o n o f t h i s behav ior . '" 
The r e p u t a t i o n o f p e o p l e who engage i n known m e n t e l i y d s o r d e r e d b e h a v i o r i s , o f 
c o u r s e , l i n k e d t o t h a t m e n t a l l y d i s o r d e r e d behavior;* P e o p l e whose p a t t e r n o f 
b e h a v i o r i s l i n k e d t o m e n t a l dlsorde_-*-can h a r d l y e x p e c t o t h e r w i s e . 

Page -*-"• o f 55 p a g © £ " A f f i a n t ' s i n l t i d s : 



( 6 ) "Conducting p e r i o d i c d r q u a l i t y surveyj* o f a p p e l l a n t ' s immediate work 
a r e a t o i n s u r e compl iance w i t h h e d t h s tandards^" T h i s i s t h e same f d s e d d r a n 
t h a t management h a s b e e n making a l l a l o n g ; s e e 9 May 1980 l e t t e r , ' p . 15» 
r e f e r r i n g t o f d s e p r e t e n s e o f s tudy i n a l e t t e r 16 August 1979, b y t h e 
COMMANEINCF GE3TERJL p e r s o n a l l y , ttoen l o c d smokers g i v e wrong i n f o r m a t i o n t o 
o u r own Commander w i t h d i s d p l i n a r y power o v e r them, i t i s no s u r p r i s e t h a t 
such f a l s e i n f o r m a t i o n would b e p r o v i d e d t o MSPF. The 25 January 1980 Gr ievance 
Report i s r e p l e t e w i t h r e p u d a t i o n o f t h e management p o s i t i o n t h a t s t u d i e s 
under AR 1 - 8 ( o r any o f t h e r e g u l a t i o n s d t e d i n t h e g r i e v a n c e ) h a d been done.' 
Claims o f s t u d e s o f t h e n a t u r e such a s a t t a b 5 rith Mr. H o o v e r ' s 18 ApriX 
1980 were u t t e r l y i m m a t e r i d and i r r e l e v a n t e.s n o t h a v i n g any r d a t i o n s h i p 
whatsoever t o AR 1 - 8 o r t h e o t h e r r u l e s . As f a r a s s t u d i e s u n d e r t h e r d e v a n t 
r u l e s were concerned , t h e Ebcaminer b l u n t l y s d d t h e r e was "no e v i d e n c e " t h a t 
management h a d done any such s t u d i e s o r had c o n s i d e r e d t h e rights o f nonsmokers 
i n any way w h a t s o e v e r b y s t u d e s o r o t h e r a c t i o n s . P . 14 s a y s "management h a s 
n o t p r o v i d e d i n f o r m a t i o n " r d e v a n t u n d e r AR 1 - 8 and t h e o t h e r r u l e s ; s e e m . B . 
^ l e d e t a i l t h a t no s t u d i e s h a d b e e p done t h a t were r d e v a n t o r m a t e r i d was 
repea'-te^X on t h a t p a g e , item-III.D*,'-, "no e v i d e n c e ^ t h a t an a n a l y s i s og t h e d r . 
c o n t e n t was made t o show" compl iance w i th t h e AR i - 8 and o t h e r r u l e s ' guidance^* 

S i n c e no s t u d e s h a d b e e n done ( e x c e p t o f t h e t a b 5 t y p e r e j e c t e d b y t h e 
Grievance R e p o r t a s so i r r e l e v a n t and i m m a t e r i d a s t o c o n s t i t u t e "no e v i d e n c e " 
a t a l l o f compl iance rith d v i l s e r v i c e and Army r u l e s ) , * t h e Examiner s d d t o do 
s t u d e s , i n d u d n g o f t h e o u t s i d e d r £ r e p e a t , t h e " o u t s i d e " d r . Management 
s imply r e f u s e s t o do t h a t ; t a b 5 i s t h e same k i n d o f t h i n g t h a t h a s d r e a d y 
b e e n r e j e c t e d . The Grievance Report found a b s o l u t e l y no r e l e v a n c y whatsoeverr 
o f "TLV" m a t e r i d s ; t h e y p r o v i d e "no e v i d e n c e " a t a l l o f c o m p l i a n c e , and t h e 
Grievance Report d i s m i s s e d them a s t h e i r r e l e v a n d e s t h e y are';' M_nagement 
a b s o l u t e l y r e f u s e s t o do s t u d i e s under A R , l - 8 , f o r f e a r o f t h e p r e c e d e n t t h a t 
compl iance . . in even o n e room would i n v o l v e ? The o u t s i d e d r d o e s n o t endanger , 
d i s c o m f o r t , o r u n r e a s o n a b l y annoy anybody on p o s t ( t o my knodedge)*;" "the 
m u l t i p l e c o m p l d n t s b y v a r i o u s employees i n more than one b d l d d n g on p o s t show 
t h a t t h e problem i s t h e i n d o o r d r . 

Management, d e f i e s p . 12 o f t h e Grievance Repor t , which i n f o r m s smokers 
t h a t " i t i s d e a r r t h a t t h e rights o f smokers e x i s t o n l y i n s o f a r a s d i s c o m f o r t 
o r u n r e a s o n a b l e annoyance i s n o t caused t o n o n s m o k e r ^ " Anybody who i s rilling 
t o read AR 1 - 8 rill f i n d a b s o l u t e l y no r e f e r e n c e t o TLV s a s management c o n t i n u e s 
t o u s e t o b l u f f "overbear ing" MSPE r e v i e w e r s who d s p l a y d s r e g a r d f o r t h e n r i v e t y 
o r f d s i t y o f -the management c l a i m s t h a t s t u d i e s h a v e been done;' AR 1 - 8 does** 
n o t have even d.erm^rt_cdj r e f e r e n c e t o such; t h e r e l e v a n c e o f T L V s t o AR 1 - 8 i s 
n o t even a s much a s de m i n i m i s ; i t i s l e s s t h a n d& mjnliriff"- The I n s u b o r d i n a t e 
management d a i m s r e f l e c t c o n t i n u e d d e f i a n c e o f AR 1 - 8 and t h e o t h e r r u l e s 
d t e d , and --overbearing" d e f i a n c e o f t h e 25 January 1980 Grievance Report? 

I n t h e p e r i o d s i n c e 17 March 198oi' I h a v e t a l k e d t o many employees o n - p o s t . 
I t h a s b e e n r e p e a t e d l y conf irmed t h a t management h a s conducted a b s o l u t e l y no such 
s t u d e s w h a t s o e v e r . ( I n d d e n t l y , t h e p u r p o r t e d In format ion , on a l l e g e d s t u d i e s 
a s d t e d b y t h e Commander-y"per 9 May 1980 l e t t e r , , c o v e r s a p e r i o d o f a weekend, 
when employees a r e n o t n o r m a l l y o n - p o s t ! The e v i d e n c e t h a t t h e s t u d y , i f done 
a t a l l , happened on Saturday and Sunday J* 16-17 June 1979, h a s n e v e r b e e n d i l u t e d 
b y management! I f such a s t u d y o c c u r r e d , and i t i s doubtfDQ., i t i s d e a r l y a 
sham; i t t h u s came a s no s u r p r i s e t o some management o f f i d d s when t h e 25 
January 1980 Grievance Report n o t e d "no e v i d e n c e " o f any p r o p e r * s t u d i e s ' . ) 
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( 7 ) -"Advising f e l l o w workers and v i s i t o r s n o t t o smoke i n a p p e l l a n t ' s 
p r e s e n c e , " Most smokers a r e n o t m e n t a l l y s e l f - d i s d p l i n e d enough t o p r o t e c t 
t h e m s d v e s from**thdr own smoking; even when;_?0^ o f them" i n d i c a t e t h e y do n o t 
want t o smoke, t h e y a r e n o t in, f a c t g t o p p i h f r Even a cje m i n i m i s rillingiess 
4_> draw t h e o b v i o u s i n f e r e n c e from^.that p u b l i c domain f a e t ' w o u l d h a v e r e s u l t e d 
i n immediate r e j e c t i o n o f t h e a l l e g a t i o n o f t h e d d n r - a s . s e l f - s e r v i n g and 
unsupported b y ev idence . - I n a 30 May 1980 l e t t e r t o Mrs." Shimp, JDr. P o l l i n o f 
NIDA i n d i c a t e s t h a t among teenagers, " in 85 p e r c e n t o f t h i s group, more than 
one o r two c a s u d d g a r e t t e s e s e d a t e t o a l i f e t i m e o f r e g u l a r smoking ." I n 
p u b l i c H e d t h S e r v i c e NIDA Monograph 23 , January 1979» i t i s n o t e d t h a t "of 
t h o s e teenagers who smoke more than a s ingLe d g a r e t t e , o n l y 15 p e r c e n t a v o i d 
g o i n g on t o become r e g u l a r dependent smokers,*" a t 105 . T h i s f a c t h a s b e e n 
d t e d i n t h e 53 S C d Law Review 1423 a t 1430 ( 1 9 8 0 ) prot e s s l o n d l e g d a r t i d e . 
I t i s t h u s s imple t o t a k e j u d i d d n o t i c e o f ihe t r a g i c f a c t t h a t m o s t smokers 
a r e so t r a g i c a l l y m e n t a l l y o u t o f c o n t r o l t h a t t h e y do n o t even p r o t e c t t h e m s e l v e s , 
and t h u s 2 / 3 o f them ( a s a _dn__mx_r)" d i e o f t h d r s u i d d d b e h a v i o r ; i t i s tfcuss 
absurd i n t h e extreme t o t h i n k t h a t - p e r s o n s who a r e n o t a b l e .to h e l p t h e m s d v e s 
h e l p e d a t h i r d p a r t y (me)," eont5"__^ :tothe r e s u l t s o f such r e f u s a l , " ' w h i c h a r e " 
so o b v i o u s ; t h e r e s u l t s speak f o r themselves'* 

S t o k e r s a r e , n o t a b l e t o r e s t r d n t h e i r u r g e s even t o p r o t e c t t h d r own 
w i v e s , a s s t u d i e s o f l u n g c a n c e r i n w i v e s o f smokers show, i n s t u d i e s i n Japan 
and Greece." The i n s a t i a b l e I n f a n t i l e suck ing r e i l e x . t h a t _p r a p i d l y becomes 
a d d c t e d t o tobacco and t h e n " c a u s e s i n s a n i t y " a s Dr;5" Matthew W>ods i n d i c a t e d 
becomes h i g h l y , r e p e a t " h i ^ i l y overlearned,"" a s t h e DSH-IH notesf."" Evtfi i f smokers 
wanted t o c o o p e r a t e , which many do n o t , t h e y would be overcome b y t h e " h i g h l y 
o v e r l e a r n e d " urge."- S i n c e t h e y were n o t t o l d , what was o p e r a t i o n d i n f a c t was 
t h e smoker m e n t d a t t i t u d e found b y a Nebraska p s y c h o l o g i s t ^ P e r s o n s m o s t l i k e l y * -
t o u r g e s i c k and o l d p e o p l e t o : k i l l t h e m s d v e s were p r o f i l e d a s smokers, p o o r 
d r i v e r s , unhappy, l o w i n s e l f - e s t e e m , and s d d d e ^ j r o n e t h e m s d v e s . ' (The smoker 
l i n k w i t h p o o r d r i v i n g u n d o u b t e d l y l i n k s w i t h Dr. T e n a n t ' s f i n d i n g t h a t on 
r e s o l v i n g d c o h o l i s m , - " g e t rid o f smokers*.'" A l c o h o l i s m i s n o r m a l l y l i n k e d 
t o a h i $ i p e r c e n t a g e o f n a t i o n d t r a f f i c d e a t h s ; i t i s t h e d c o h o l i c smokers 
who a r e doubly d i s t r a c t e d ; ) 

The f d s e claimn e v i d e n t l y b a s e d on Mr. Hqover' s 18 A p r i l 1980 l e t t e r ! g n o r e s 
t h e Grievance Report , t a b 7 , w i t h t h a t letter*; 8 S e e p a g e 10^ item" 15J where in 
i t i s e v i d e n t £b.e g r i e v a n c e sought what management now p r e t e n d s t o h a v e happened, 
and t h a t management was o b j e c t i n g . Management d i d n o t even h a v e t h e c o u r t e s y 
t o reqjond t o t h e r e q u e s t ; and t h e Examiner s u g g e s t e d o t h e r methods o f acHtevingp 
t h e r e g u l a t o r y . g o d s ; * I t was t h u s absurd f o r MSPB t o h a v e i g n o r e d t h e e v i d e n c e 
and honored Mr. H o o v e r ' s f d s e and s e l f - s e r v i n g eiaimf. Management may now r e a l i z e , 
a f t e r t h e f a c t , t h a t i t should h a v e done what i t d a i m s t o do . An e a s y t e s t 
f o r MSPB. would be t o s i m p l y o r d e r management t o do what i t d a i m s i t i s d o i n g . . 
MSpEB seems t o p r e f e r t o r e f u s e e v i d e n c e ; a second examiner l o o k e d a t t h e f a c t s . 
A summary o f t h a t r e p o r t was p r o v i d e d w i t h my 5 November 1980 l e t t e r , ' a t e n d o s u r e 
5 . Mr;* H o o v e r ' s f d s e - d a i m wassunsupported . So why d o e s MSPB honor an unsuppor ted 
claimn and d e f y c o n s t i - t u t i o n a l rights t h a t warrant d e f e r e n c e and come w i t h v a 
momen-tum-ifor respec t?? MSP&even i g n o r e d t h e 5 Nov 6*0 r e m i n d e r - t h a t - p e o p l e a r e 
t o have e q u d rights w i t h p r o p e r l y under AR 1 - 8 ; I s i t n o t absurd t o p u t a machine 
on l e a v e b y a p r e t e n s e t h a t k e e p i n g t h e machine o p e r a t i o n a l would somehow b e "an 
undue h a r d s h i p . " tfould p r i v a t e e n t e r p r i s e t o l e r a t e such w a s t e ? 
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Dayton Board o f Educat ion v . Mark Brinkman, 4 3 3 US 4 o 6 ( 1 9 7 7 ) , 9 7 S . Ct 
2766, p r o v i d e s i n s i g h t i n t o t h e s i t u a t i o n ; ' I t r e f e r s t o t h e wel l -known p r i n c i p l e 
t h a t when t h e r e 1 s "a systemwide impact" o r p a t t e r n o f v i o l a t i o n s , t h e n "a 
s y s t e m r i d e remedy" may w e l l b e a p p r o p r i a t e . I n t h i s s i t u a t i o n , t h e r e h a v e b e e n 
m u l t i p l e v i o l a t i o n s , r e f u s d t o e n f o r c e safety*, c o u r t e s y , l i t t e r i n g , " i n j u r i o u s " 
employee, m e n t d h e d t h , a s s a u l t and b a t t e r y , smoking, end/or o t h e r r u l e s o r 
l a w s and o f c o u r s e , r e f u s d t o i n c l e m e n t t h e 25 January 198o Gr ievance Report? 
The right t o work, t o s tand o n e ' s ground, t o dne . p r o c e s s , t o e q u d p r o t e c t i o n , 
t o f reedom-of movement, t o freedonr.of e x p r e s s i o n , a n d / o r o t h e r c o n s t i t u t i o n a l 
g u a r a n t e e s h a v e been .spurned i n an "overbear ing" manner? Trac ing t h e p a t t e r n 
o f even o n e , any one,"" o f t h e s e p r i n d p l e s b e i n g v i o l a t e d i n a m u l t i p l e way would 
j u s t i f y r e l i e f , even i f I were u n i q u e , which I am n o t . AR 1 - 8 r e f e r e n c e t o 
"h i^ i r i s k p e r s o n n d " a l o n e makes t h i s f a c t o b v i o u s . 

However, t h e r e a r e many o t h e r p e r s o n s who a l s o want o r n e e d t h e r u l e s 
enforced, : , I n s t a l l a t i o n o f f i d d s u n d e r s t a n d t h i s f a c t v e r y w e l l i n d e e d . I t 
i s f o r t h a t reason t h a t t h e y h a v e made d e a r t h a t t h e y s e e compl iance w i t h t h e 
r u l e s a s a p r e c e d e n t t o b e a v o i d e d , and n o t a g o d t o b e a c h i e v e d . Vben Mrs. 
Shimp won t h e e a s e i n New J e r s e y , o t h e r s wanted t h e same b e n e f i t s . P u b l i c H e d t h 
S e r v i c e d a t a shows t h a t 2 / 3 o f p e o p l e are. annoyed b y smoking. S t o k e - s e n s i t i v e 
p e r s o n s number 10 - 155-- o f t h e popu la t ion ' . On an i n s t a l l a t i o n o f 5»500 o r so 
employees,' t h i s oou ld e a s i l y b e 550 t o 825 p e r s o n s . The I n s t a l l a t i o n d o e s n o t 
have t h a t many rooms; and a D i v i s i o n - w i d e ban on smoking f o r each such p e r s o n 
would I n v o l v e such m a s r i v e sys tem-wide d u p l i c a t i o n and e x t e n d v e n e s s a s t o wipe 
smoking o f f t h e baseT (The e v i d e n c e o f t h i s n a t u r e prompted t h e d a s s a c t i o n ^ 
c a s e s f i l e d by me; t h e d a s s a c t i o n s would p r o t e c t everybody;:) * * . " " . . r^-vf"" 

Management o f f i d d s h a v e made d e a r t h d r f e a r o f a p r e c e d e n t i n protec t ing*-
even one p e r s o n such a s me. The p r e c e d e n t i s s c a r y t o „ t h e 10jf m i n o r i t y o f smokers 
who do n o t want t o q u i t , and p e r h a p s t o o t h e r s a s well1;4 T h i s e x p l d n s management 
r e f u s a l t o p r o t e c t me i n my -"relocated" room." T h i s e x p l d n s t h e r e f u s d t d do 
any d r q u a l i t y s t u d e s . (Admis s ion o f t h i s would b e d e v a s t a t i n g t o t h e a o t i o n 
a g d n s t me, so management c o l d l y c d c u l a t e d t h e p r e t e n s e t h a t i s e v i d e n t i n t h e 
r e c o r d . ) The p r e t e n s e o f s t u d e s and p r o t e c t i o n v i a " r e l o c a t i n g " me h a d n o t 
d e c d v e d t h e Army ____miner i n t h e s l i g h t e s t ; w i t n e s s t h e 25 January 1980 Grievance 
Report^1 Management o f f i d d s u s i n g t h d r j o b s f o r t h d r p e r s o n d behisv ior f e a r 
a a e a r i n g ; i f erven o n e management o f f i d d u n d e r c r o s s - e x a m i n a t i o n b l u r t s o u t 
t h e admiss ion o f no p r o t e c t i o n o r no snrveysf ' t h e r e p r i s d a g i n s t me t o e o n c e d 
t h e f a c t s and t o p u n i s h t h e freedom o f e x p r e s s i o n t o seek enforcement o f r u l e s 
( a s i s t h e custom-.in enforcement j o b s such a s I h a v e h a d ) u t t e r l y c o l l a p s e s ? 

At 4 1 3 , t h e .Supreme Court n o t e d t h e u s e o f ambiguous p h r a s e o l o g y i n t h e 
r e c o r d . Lawyers a r e t r a i n e d , a s a r e p e r s o n n e l s p e d a l i s t s , t o n o t e t h e d i f f e r e n c e 
between c o n c l u s i o n s , and t h e f a c t s t h a t do /do n o t support c o n c l u s i o n s ' . Ambiguous 
d a i m s a l l e g i n g e t u d e s a r e m e a n i n g l e s s -when supported b y n o t h i n g spe&ti:o£3xf: 
d a t e s , p l a c e s , s t a n d a r d s Used , equipment u s e d , e t c ? The A m y p e r s o n n d examiner 
o b s e r v e d t h e l a c k i n g , a s can any p e r s o n n e l s p e d a l i s t o r l a w y e r . I f management 
h a s any e v i d e n c e t h a t t h e environment i s s a f e , I t would l e t me r e t u m . It 
management h a s any e v i d e n c e t h a t t h e environment m e e t s t h e AR 1 - 8 c r i t e r i a , i t 
would produce t h a t e v i d e n c e . I f management h a s any e v i d e n c e t h a t i t s smokers 
a r e somehow n o t i n d u d e d i n t h e " o b v i o u s l y widespread" smoker d s o r d e r d t e d i n 
t h e DSMKEEI, i t w o u l d s a y s o . 
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S O ALLEGATIONS OF V3HAT WAS ALLEGEDLY -RBQPESTES 
MSPEBprovided a summary o f what purpor t s ' t o b e a l i s t i n g o f a c t i o n s r e q u i r e d 

f o r me t o b e "ready, w i l l i n g , and a b l e " t o work'; D o e s t h e l i s t r e f l d c t a grasp o f 
m d n p o i n t s , d e t d l s , and i n f e r e n c e s ? Does i t r e f l e c t a l a c k i n g i n any area? 
Does i t even r e f l e c t grasp o f s imple r e a l i t y such a s t i m e ? "(This i s n o t h e r e 
r e f e r r i n g t o speed o f d e d d o n . ) MSPB3 d t e s 17 March 1980 a d v i c e fromr.a 
p h y r i d a n ; t h e n i n d e a r d s t o r t A o n o f t i m e sequence . MSPB d"----s _^en*b^e"tfalJ 
m i s r e p r e s e n t a t i o n s o f g r i e v a n c e - r e q u e s t s o f d g h t £6 ) months b e f o r e , 28 June 
1979. T h i s i s c l e a r l y n o t good f d t h ' . Has MSPB grasped t h e m d n p o i n t , t h a t 
t h e management r e p r i s a l a r i s e s fromsithe mere f a c t o f t h e g r i e v a n o e ? Has MSPB 
grasped t h e i n f e r e n c e o f t h e 3 1 March 1980 a p p e d , t h a t i t d i d n o t i n d u d e 
r e q u e s t f o r t h e a c t i o n s a l l e g e d t o b e my r e q u e s t s ? ? And t h a t t h e y a r e n o t 
n e c e s s a r y j u s t f o r me? (Of c o u r s e , q u o t e s from r e g u l a t i o n s s h o u l d b e done 
r e g a r d l e s s o f any r e q u e s t fromnany employeeV) 

( 1 ) "A c o n t i n u i n g a n t i - s m o k i n g c a a p d g n - f e a t u r i n g lectures ,* 5 films*-, p a m p h l e t s 
and . p o s t e r s . " Has MSPB: r e c o g n i z e d any words d r e c t l y quoted frttar.AR 1 - 8 , 
4b? Are t h o s e words art-"-Inference f r o * , ^ e d u c a t i o n d programs t o d s c o u r a g e 
smoking?" I s m e n t d , c a p a d t y t o r e c o g n i z e t h a t management a l l e g e f s i t i s d o i n g -
t h i s e v i d e n t ? I f mf way i s i t a l l e g e d " t h a t per formance o f t h e r e q u e s t e d 
c o n d i t i o n s would c o n s t i t u t e an 'undue h a r d s h i p ' n o t l e g a l l y r e q u i r e d t o b e 
p r o v i d e d by t h e agency"? How can something b e p a r t o f an a l l e g e d --undue h a r d s h i p " 
when t h e agency s a y s i t i s d o i n g what i s r e q u e s t e d , b u t which MSPB 1__inks 
would be p a r t o f an "undue h a r d s h i p " t o do? T h i s r d s e s t h e q u e s t i o n o f whetiierr 
MSPB* i s i n f a c t aware t h a t e d u c a t i o n d programs t o d i s c o U r a g e smoking a r e i n 
f a c t n o t b e i n g done? I s t h a t a n o t h e r e x p a r t e communication? 

( 6 ) "An adequate v e n t i l a t i o n systenl?" Has MSPBB been a b l e t o grasp t h e - d e t d l 
o f words drawn" from AR 1-8? Does MSPB- graq> t h a t v e n t i l a t i o n - i s t o b e "adequate 
t o remove smoke f rom-a work a r e a and p r o v i d e an environment t h a t i s h e d t h f u l " T 
Did MSPBB read AR 1-8? Has MSPB 'been a b l e t o draw any i n f e r e n c e s a b o u t whether 
v e n t i l a t i o n a c h i e v e s g o d s such a s n o t endanger ing , d i s c o m f o r t i n g , o r u n r e a s o n a b l y 
annoying smokers? D i d MSPB even c o n s i d e r t h a t management a l l e g e s v e n t i l a t i o n 
m e e t s some u n v e r i f i e d " h e d t h standards"?" I f so? how can something b e p a r t 
o f a l l e g e d "undue h a r d s h i p " when t h e i n s t a l l a t i o n - p r e t e n d s i t i s p r o v i d i n g 
what I r e q u e s t e d ? 

I t i s d e a r t h a t v e n t i l a t i o n i s i n a d e q u a t e t o a c h i e v e t h e AR 1 - 8 g o d s s 
on removing smoke, p r e v e n t i n g endangerment, a v o i d i n g d s c o m f o r t and u n r e a s o n a b l e 
annoyance, and p r o v i d i n g a h e d t h f u l environment . MSPB makes t h i s d e a r r b y 
a s s e r t i n g t h a t p r o v i d i n g such i s n o t l e g a l l y " r e q u i r e d ! AR 1 - 8 i s a requ irement 
t h a t t h e agency h a s imposed o n i t s e l f . MSPB should hiave t o l d t h e agency t o a t 
l e a s t p r o v i d e v e n t i l a t i o n t o a c h i e v e t h e enumerated g o d s i n AR 1 - 8 ? I t ±s 
c o m p l e t e l y u n r e a s o n a b l e o f MSPB t o assume, w i t h o u t evidence,* t h a t t h e i n s t a l l a ­
t i o n cannot comply w i t h AR 1 - 8 . "Even i f t h e " i n s t a l l a t i o n ' s "argument o f 
i m p o s s i b i l i t y o f " compl iance I s t r u e , i t i s up t o t h e i n s t a l l a t i o t t t o - o b t a i n 
a p p r o v d f o r a w d v e r r o f ^he r e g u l a t i o n ; k e e p i n g me o f f w p o s t on i n v o l u n t a r y d c k 
l e a v e w h i l e t h e _ $ n s t a _ l a t i o ' n . i g n o r e s t h e g o a l s i n s t e a d o f a p p l y i n g f o r a wriverr 
i s wrongful.* My l e a v e should be- r e s t o r e d , and p a y s t a t u s resumed,' until"1 -flie 
i n s t a l l a t i o n d e r i d e s what i t ' w a n t s t o do J- comply o r o b t r i n a wriver' . 
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( 2 ) **-"»• s u s p e n s i o n and r-eBjoval&of a l l smokers^" A g d n t h e MEPETtrrit o f d s -
t o r t i n g a m a t t e r i s e v i d e n t ? I t i s e v i d e n t t h a t MSPB i s n o t even rilling t o 
d s p i a y i n t e l l e c t u d h o n e s t y i n s i m p l y r e p e a t i n g a r e q u e s t a s w r i t t e n and t h e n 
r u l i n g pro o r con e n t h e . m e r i t s ( i f f i t n e s s f o r d u t y were c o n t i n g e n t on t h i s 
a s p e c t , which i t i s n o t ) ? Any MSPB o f f i d d f a m i l i a r rith IpM Supplement 7 5 2 - 1 , 
S i - 6 d ( 3 ) , would have r e c o g n i z e d t h e f a c t t h e c o n c e p t h a s been l i f t e d 4 a te*b> 
f rear t h a t r-egolation*? ^hat r e g u l a t i e n r e f e r s , t o a u t h o r i z a t i o n f o r suspending 
o r removing an employee *!£"-. b e h a v i o r ©r a c t i o n s "may r e s u l t i n damage t o Goverrmient 
p r o p e r t y o r may b e d e t r l a e n t d t o t h e i n t e r e s t s o f t h e Government o r i n j u r i o u s 
t o t h e employee, h i s f e l l o w workers , o r t h e g e n e r d public^'"' T h i s ' r e g u l a t i o n 
c l e a r l y r d a t e s t o t h e l e g d d s t i n c t i o n b e t w e e n . a c t i v e rights and p a s s i v e rights'.* 
The r e g u l a t i o n i s n o t . a p p l i c a b l e t o t h e ^ v i c t l m s o f harm i n f l i c t e d b y t h e 
endangering a c t s o f coworkerst" p a r t i c u l a r l y n o t when r e g u l a t i o n s p r o h i b i t t h o s e 
endangering a c t s from occurr ing .* 

Had MSPB o f f i d d s read AR 1 - 3 b e f o r e w r i t i n g t h e d e d s i o n I n t h i s case", 
such o f f i d d s would h a v e n o t e d t h a t AR-1-8 i n d c a t e s t h a t " the smoking o f t o b a c c o 
can c o n s t i t u t e a h a z a r d t o h e d t h . ' " The a c t o f smoking, t h e a c t i v e a c t o f smoking 
may b e " I n j u r i o u s t o t h e employee , h f , s f e l l o w workers , o r t h e g e n e r d p u b l i c ^ 
The a c t o f smoking i s so o b r i o u d J § J " | i & i S ^ I t h a s b e e h s&$j$.e& 
©t_t-*for a s p e d d o n e - i s s u e r e g u l a t i o n . S e e k i n g i s commonly s u f f i d e n t i y dangerous 
t h a t smoking i s d s o " c o n t r o l l e d b e c a u s e o f f i r e ; e x p l o s i v e , o r o t h e r s a f e t y 
c o n s i d e r a t i o n ^ " ^Whenever smokers v i o l a t e any o f t h e s e many r e s t r i c t i o n s ? t h e y 
a r e d e a r l y s u b j e c t t o t h e poten*tidD_for p e n d - f i e s u n d e r FpMf Supplement 7 5 2 - 1 ? 
S l - 6 d ( 3 ) , Waen smokers . cause f i r e s o r e x p l o s i o n s , i t i s t h e smokers who a r e t o 
b e suspended o r removed, n o t t h d r viabimef E n f o r d n g t h e r e g u l a t i o n i s n o t "en 
undue h a r d s h i p " t o any* r a t i o n d p e r s o n n e l s p e d a l l s t o r l a w y e r ; I t I s s i m p l y a 
t o o l f o r p r o t e c t i n g p e o p l e from f i r e s , e x p l o s i o n s , o r o t h e r harm smokers h a v e a 
t e n d e n c y t o cause;' S t o k e r s d s o h a v e a ^ ^ K j e n o y f o r t h e i r o-^n m e n t d jand, p h y s l c d 
d i s a b i l i t i e s . The eminent Dr. A l t o n Ochsner h a s I n d i c a t e d t h a t 36o,"000 d e a t h s 
a y e a r a r e due t o smoking. S t o k e r s u s e rigniflcantly more rick l e a v e than n o n -
smokers and t h u s i m p d r p r o d u c t i v i t y . For d e t d l s , s e e such r e f e r e n c e s a s Hedr ick , 
"-Ihe -Economic. C o s t s o f C i g a r e t t e S t o k i n g , " 86 HSMHA H e d t h Rep J1 1 7 9 - 8 2 ( 1 9 7 1 ) ; 
Holcomb .4 M d g s , - M e d i c a l ^ A b s e n t e d m Among C i g a r e t t e , and C i g a r and P i p e S t o k e r s , " 
25 A r c h i v e s _ h v t * i H e d t h 295 ( 1 9 7 2 ) ; Oakes, Friedman, S e l t z e r , S i e g e i a u b , & 
C o l l e n , "Health. S e r v i c e Ut_ i i za*_ len b y S t o k e r s and Nonsmokers ," 12 Med, Care 
9 5 8 - 6 6 ( 1 9 7 * 0 ; G a m e r , " C i g a r e t t e s and. Wel fare Reform," 26 Snory Law J o u r n d 269-
335 ( 1 9 7 7 ) ; the" v a r i o u s Publ i lb H e d t h S e r v i c e and Surgeon G e n e r d p u b l i c a t i o n s V 
e t o . 

The harm caused b y .smokers i s r e a d i l y a v a i l a b l e a s p e r s o n n d i n f o r m a t i o n 
f o r p e r s o n n e l o f f i d d s who choose t o . f o l l o w t h e p r o f e s d o n d l i t e r a t u r e ^ 1 See 
P e r s o n n d J o u r n d , " March 1981, a t l 6 g j i n d e a t i n g , f o r example , t h a t " a b s e n t e d _ m - i s 
h i g h e r f o r smokers t h a n f o r nongjaokers: 57*-- h i g h e r among men and 4 5 $ h l $ _ e r among 
women." I t d s o d t e s h i g h e r s m o k e r - m o r t a l i t y r a t e s and h i g h e r dsabll l ' fcyj^and 
e a r l y r e t i r e m e n t p a y m e n t s : " t h e p r o p e n s i t y f o r smokers t® be.oom» d s a b l e d and 
r e t i r e e a r l y i s a l m o s t s i x t i m e s g r e a t e r t h a n f o r n©nsmoker_"f" Stokers -make 
m e s s e s and c a u s e ' h i g h e r c l e a n i n g M i l s ; t h e r e i s d s o a p r o p e n s i t y f o r b e i n g 
l a z y ; "working and smoking d o n ' t i d x r " M e n t a l l y d s o r d e r e d smokers d s o i n t e r f e r e 
w i th o t h e r s ' p r o d u c t i v i t y a s t h i s calsjTjshows, S i n c e "working and smoking d o n ' t 
m i x , " t h a t h e l p s t o e x p l d n jjxy mana^nent chedfies n o t t o do s t u d i e s u n d e r 
AR 1 - 8 . I t i s i r r i t a t i n g t o smokers when d t h e r s - w a n t t o work,4 and t h e y d o n ' t . 
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( 3 ) " I n s t r u c t i o n s t o t h e o n - b a s e d e p u t y m a r s h d t o a r r e s t a l l smokers on t h e 
i n s t a l l a t i o n . " I t i s i n c r e d i b l e how MSPB h a s b o t c h e d up a s i m p l e t w o - p a g e a p p e d . 
The words o f d i s s e n t i n g r-emarks i n S t a n l e y v ; I l l i n o i s , 4 0 5 "-"S 645 ( 1 9 7 2 ) , come 
t o mind. "Not o n l y d o e s t h e Court t o d a y u s e d u b i o u s r e a s o n i n g i n d e a l i n g w i t h 
l i m i t a t i o n s upon i t s j u r i s d i d t i o n , i t p r o c e e d s a s w e l l . . . b y ^ • a n s w e r i n g ' 
arguments t h a t a r e nowhere t o b e found i n t h e r e c o r d o r i n t h e S t a t e ' s b r i e f ­
e r i n d e e d i n t h e . . . argument." No competent p e r s o n n e l s p e d a l i s t would t h i n k 
r e q u e s t s from .a d o sed g r i e v a n c e p r o v i d e f o r subsequent rick l e a v e . The r e c o r d 
shows t h a t emphas is h a s changed t o s e c u r i n g management compl iance w i t h t h e 
Grievance Report and r u l e s ; t h e p r e v i o u s i n f o r m a t i o n h a s s e r v e d i t s purpo s e i n 
showing t h e p e r s p e c t i v e and how m i l d AR 1 - 8 i s , b y m e r e l y f o r b i d d i n g smoking when 
i t endangers,* d i s o o m f o r t s , o r annoys o t h e r s . AR 1 - 8 d o e s n o t p r o v i d e f o r w r i t i n g 
u n t i l such harm o c c u r s , f o r t h e n p e n d t i e s would f a l l on t h e c u l p r i t s . AR 1 - 8 
p r o v i d e s f o r p r e v e n t i v e p r o t e c t i o n , such t h a t a f t e r - t h e - f a c t p e n a l t i e s n e e d n o t 
b e Invoked? 

The S t a n l e y l a n g u a g e c o n t i n u e d a t 661-662V *"?.£,<• "-be arguments a c t u a l l y 
advanced . . • a r e l a r g e l y I g n o r e d ! " MSPB eonta_p^*§pu_ly d i s r e g a r d e d t h e d u t y t o 
p r o v i d e p r o t e c t i o n a s AR 1 - 8 p r e s c r i b e s , t h e whole t h r u s t o f t h e a p p e d , \ _ a n d 
f o c u s e d on arguments u s e d t o seek t o spur t h e a g e n c y t o b e g i n c o m p l i a n c e ^ - H p B ? 
l a c k o f o p e r a t i n g e x p e r i e n c e I n f i d d p e r s o n n d . o f f i c e s i s e v i d e n t . Even d r 
m i n i m i s competence b y MSPB would h a v e r e c o g n i z e d t h a t my management i d e a o f a 
g r i e v a n c e i s t o s imply copy r u l e s and ask -that t h e y fce o b e y e d ; t h a t i s t h e b a r i c 
p r i n c i p l e my c a s e f o l l o w s . Even de m i n i m i s competence would h a v e r e c o g d z e d my 
employee r d a t l o n s e x p e r i e n c e i n d e a l i n g w i t h t h e o % b a s e d e p u t y m a r s h d b y 
s imply r e p e a t i n g i n t h e g r i e v a n c e what I h a v e s een t a k e p l a c e . MSPB s i m p l y 
f l o u t s t h e "arguments a c t u a l l y advanced" t o f o c u s o n m a t t e r s t h a t do n o t even 
appear I n t h e l n l t i d a p p e a l . The l i r j & d a p p e d I s b a s e d on management r e f u s d 
t o a c t on t h e .Grievance Report , and t o r e f u s e t o a c t on AR 1 - 8 and o t h e r a d m i n i s ­
t r a t i v e r u l e s such a s c o u r t e s y , etc.* 

The S t a n l e y l a n g u a g e c o n t i n u e d : ". . t t h o s e p e r s o n s . • . who may h a v e 
f o l l o w e d t h e p r o g r e s s o f t h i s c a s e rill • • .* e x p e r i e n c e no l i t t l e s u r p r i s e a t t h e 
. . . o p i n i o n handed down . . . ' • " The Army " r i l l u n d o u b t e d l y b e s u r p r i s e d t o 
f i n d t h a t " t h e Army "has p r e v d l e d on an i s s u e never,. .advanced by" i t . I s u r e l y 
was s u r p r i s e d t o f i n d my d a t e r e j e c t e d on an i s s u e n e v e r advanced b y me. I t 
i s d e a r t h a t MSPB i s aware o f t h e f d s e h o o d i t h a s U s e d ; i t d e a r l y d o e s n o t 
b e l i e v e t h e f d s e e x p a r t e p r e t e n s e o f - p r o h i b i t i n g evok ing i n t h e e n t i r e C i v i l i a n 
P e r s o n n e l D i v i s i o n , " " a d v i s i n g f e l l o w workers and - v i s i t o r s n o t t o smoke i n 
a p p e l l a n t ' s p r e s e n c e , " e t o ? Those c l a i m s a r e , o f course',*' i n t e n t i o n a l l y f d s e 
a s MSPIT d e a r l y r e o o g d z e s t h a t r e q u e s t f o r a r r e s t s j jould b e moot o t h e r r i se;-
A f t e r - t h e - f a c t r u l e s o n l y app ly when b e f o r e - t h e r f a c t - p r o t e c t i o n i s r e f u s e d , 
MSPB i s o b v i o u s l y u n a b l e t o graqp m d n p o i n t s , . d e t a i l s , and i n f e r e n c e _ w 

MSPB o b v i o u s l y i s u n w i l l i n g o r u n a b l e t o grasp t h e d s t i n c t l o n be tween what 
an employee r e q u e s t s a s r e l i e f , and what an employee p r o v i d e s a s e v i d e n c e t o 
r e f u t e management s t a t e m e n t s . MSPB h a s now c h a l l e n g e d t h e v a l i d t y o f c r i m i n d 
a s p e c t s ; and r e f u t a t i o n o f t h e MEPB3unsupported presumpt ion I s a c c o r d i n g l y a 
l o g l c d r e a c t i o n ^ (Hyfeiver, t o a s s u r e t h a t tt^any p e r s o n rith a l e a r n i n g 
d s a b i l i t y o r o t h e r h e d t h problem r e a d s t h i ef "and h a s d i f f i c u l t y c o _ p r e h e n d n g 
t h e E n g l i s h l a n g u a g e , b e a d v i s e d o f t h e d i s t i n c t i o n between r e m e d i e s a f t e r - t h e -
f a c t f o r harm done, and r e m e d i e s b e f o r e - t h e - f a c t t o p r e v e n t har_£!r Courts a r e 
f a m i l i a r w i th t h e " I n j u n c t i o n " c o n c e p t ; i t I s s u g g e s t e d t h a t MSPB o b t d n t h e 
s e r v i c e s o f an a t t o r n e y t o e x p l d n t h i s s imple d e t a i l a s a l e g d c o n c e p t . ) 
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( 5 ) "A r e q u e s t , b y t h e Commanding O f f i c e r t o a l l a r e a p o l i c e departments and 
p r o s e c u t o r s f q r a s s i s t a n c e i n a r r e s t i n g smokerst" I t i s e v i d e n t that'MSPB d d 
n o t read t h e Grievanoe Report . I t i s t h u s e v i d e n t t h a t MSPB d i d n o t a p p l y t h e 
s imple d i s t i n c t i o n t h e Examiner a p p l i e d , between b e f o r e - t h e - f a c t a n d - a f t e r - t h e -
f a c t r e l i e f . ^Assurance" o f a r r e s t s f o r p a s t harm -Jis n o t a p p r o p r i a t e r e l i e f 
i n a g r i e v a n c e , " p a r t i c u l a r l y n o t when t h e gu idance e f t h a t R e p o r t was t o p r o v i d e 
b e f o r e - t h e - f a c t r e l i e f . I f management would e v e r ohpose t o e n f o r c e p r o t e c t i o n 
from endangerment, d i s c o m f o r t , and u n r e a s o n a b l e annoyance, t h e . q u e s t i o n o f p e n a l t i e s 
a f t e r - t h e - f a c t o f harm would be moot . MSPB should have r e a d p ? 9 o f t h e Report 
and n o t e d t h e " i n a g r i e v a n c e " l a n g u a g e . C i v i l rights c a s e s , such a s t h e n a t i o n 
h a s had h a v e o f t e n i n v o l v e d a r r e s t s e f v i o l e n t b i g o t s who h u r t o t h e r s . The 
Examiner was n o t r e p e a l i n g c r i m i n d l a w ; she hoped t o p r e d u d e t h e n e e d b y c i t i n g 
a d m i n i s t r a t i v e r e l i e f ? MSPB i s s u p p o s e d l y a t t h e p i n n a d e o f r e l i e f ; i t should 
d s p l a y a t l e a s t t h e competence o f agency examiners". 

The Examiner d i d n o t conc lude t h a t I would b e u n a b l e t o wsrk b a s e d on my 
r e q u e s t s . There i s no r a t i o n d b a d s f o r t h a t p r e p o s t e r o u s a b s u r d i t y . No competent 
p e r s o n n d s p e d d i s t would e v e r dream o f s a y i n g t h a t b e c a u s e o f what a p e r s o n 
s d d i n a g r i e v a n c e months o r y e a r s b e f o r e , h e i s "then u n f i t f o r d u t y ! I 

Freedom o f e x p r e s s i o n I s n o t a m e d i c d reason f o r rick l eave ," The f o o l i s h 
MSPB remarks conf irm t h a t t h e r e i s no suppor tab le m e d i c d b a d s f o r t h e management 
a o t i o n , j u s t a s was p o i n t e d o u t i n t h e 1 Deoember 1980 l e t t e r . * Had MSPB found t h e 
s l i g h t e s t m e d i c d b a s i s , i t would h a v e d t e d such, n o t gone way o u t on a l i m b , 
tfiat MSPB h a s done s imply c o n f i r m s t h a t t h e r e I s a b s o l u t e l y no m e d i c d b a s i s f o r 
what t h e agency h a s done . 

MSPB d e a r l y d e s p i s e s AR 1-& a s much a s l o c d o f f i d d s h a v e made d e a r t h e y 
do . They r e f u s e t o p r o v i d e b e f o r e - t h e - f a c t r e l i e f , so t h e y r e s o r t I n d e s p e r a t i o n 
t o ridcullng r e q u e s t s f o r a f t e r - t h e - f a c t r e l i e f , t a k e n o u t o f c o n t e x t , and g i v e n 
p r e t e n d e d w d g h t f a r more than e i t h e r t h e g r i e v a n c e op t h e Gr ievance Report d i d . 

R e f u s d t o , p r o v i d e b e f o r e - t h e - f a c t r e l i e f , and . c h a r g i n g l e a v e f o r p e r s o n d 
r e a s o n s o f t h e c l u p r i t s , r r i s e s new q u e s t i o n s o f c r i m i n d . c u r a b i l i t y . T h i s 
i n c l u d e s i s s u e s . o f f d s i f i c a t i o n o f r e c o r d s , embezzlement , c o n v e r s i o n , e t c . 
A g d n , whether or n o t c r i m i n d r e l i e f may d s o b e warranted , h a s no b e a r i n g o n 
f i t n e s s f o r d u t y . V i c t i m s o f w h i t e c o l l a r cr ime a r e n o t g e n e r a l l y p l a c e d on 
s i c k l e a v e ! Moreover, a c t u d o r supposed r e q u e s t s f o r c r i m i n d l a w r e l i e f do 
n o t s e r v e t o c o n f e r an ex i tept ion t o t h e o b l i g a t i o n t o e n f o r c e a d m i n i s t r a t i v e 
r u l e s . 

The Grievanoe Report n o t e d t h e a u t h o r i t y "to ban a l l smoking" o r do whatever 
i s n e c e s s a r y t o a s s u r e t h a t nobody i s endangered, d i s c o m f o r t e d , o r u n r e a s o n a b l y 
annoyed. About, 10-153* o f t h e p o p u l a t i o n i s n o i s a a l l y endangered; about 2 / 3 a r e 
normal ly annoyed, a c c o r d i n g t o government d a t a . Thu^s, i n o f f i c e s where p e o p l e 
a r e n o t annoyed o r d i s c o m f o r t e d , "thje r e g u l a t i o n s , a s w r i t t e n , do n o t r e q u i r e an 
a b s o l u t e ban on . smoking." I n s u b o r d i n a t e o f f i d d s p r e t e n d t h i s means t h a t nothing-
need be done f o r anybody; t h e y d e f y and f l o u t t h e c o n t e x t . I t i s n e e d e d t o 
p r o t e c t t h o s e .who do r e p o r t endangerment o r u n r e a s o n a b l e annoyance. The r e g u ­
l a t i o n . d o e s n o t say t o p u t p e o p l e o n rick l e a v e ; i t s a y s t o "remove smoke," n o t 
p e o p l e ? There i s no l o c d " a f f i r m a t i v e a c t i o n " t o i d e n t i f y t h e hundreds o r 
thousands w i th s i m i l a r o r g r e a t e r d e s i r e s than m i n e . I am b e i n g s i n g l e d o u t 
s o l e l y b e c a u s e I h a v e u s e d ray e x p e r t i s e I n q u o t i n g r e g u l a t i o n s ( a n d l a w s ) a s a 
freedom o f e x p r e s s i o n m a t t e r f o r m y s e l f and i n d a s s a c t i o n s . Management i s 
I n t e n t i o n a l l y and f d s e l y p o r t r a y i n g me a s u n i q u e . 
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P e o p l e vj. Carmichael p r o v i d e s I n s i g h t i n t o t h e s i t u a t i o n , and on - - i n t e n t ; " 
I n t h a t c a s e ( 5 Mich^ l o ) , i t was r u l e d t h a t " t h e d e f e n d a n t may n o t h a v e known 
t h a t t h e e f f e c t would b e produced which a c t u a l l y o c c u r r e d ; b u t i t d o e s n o t f o l l o w 
t h a t h e might n o t have known i t , o r t h a t h e should b e e x c u s e d f o r Us ing t h e p o i s o n , 
w i t h o u t knowing i t j ? The harm from seccmd-hand smoke i s i n t h e p u b l i c domain body 
of knowledge; i g n o r a n c e i s no excuse8; The Court cont inued , ' "Where an u n l a w f u l a c t 
i s done , t h e l a w presumes i t wae done w i t h an u n l a w f u l i n t e n t -J . , • " Harming a 
fcandicapper t o t h e p o i n t of f o r c i n g him o f f - p o s t i s c l e a r l y n o t a l l o w e d ; t h e p e r s o n s 
whose a c t i o n s h a v e had t h i s r e s u l t h a v e i n t e n d e d t h o s e a c t i o n s . C l e a r l y , smokers 
smoke i n t e n t i c « a l l y i The p o i s o n s i n t o b a c c o smoke a r e l i s t e d i n t h e p u b l i c domain 
body of knowledge; i g n o r a n c e i s n o excuse , -

The Court e x p l o r e d t h e q u e s t i o n of i g n o r a n c e even f u r t h e r * " t h e u n l a w f u l a c t 
of a d m i n i s t e r i n g i t r a i s e d t h e l e g a l i n f e r e n c e t h a t h e d i d i t w i t h t h e . . i n t e n t i o n 
of producing such e f f e c t s a s would n a t u r a l l y r e s u l t from i t s r e c e p t i o n ^ I t i s 
u n n e c e s s a r y - t o d e c i d e how f a r even p o s i t i v e p r o o f t h a t a man was mis informed a s 
t o t h e d e g r e e of i n j u r y l i k e l y t o a r i s e from t h e u s e of any_ s u b s t a n c e would a v a i l 
h im i n d e f e n s e , where h e u s e d i t d e s i g n e d l y f o r any u n l a w f u l purpose""?" Smokers a r e 
aware t h e r e i s some harm t o me, e s p e c i a l l y s i n c e t h e Army p h y s i c i a n h a s s e n t me 
o f f - p o s t on s e v e r d o e c a r i o n s , even i f t h o s e smokers do n o t know t h e "degree" o f 
such harmV Even t h e agency l e g d o f f i c e ( i n a 1 August 1979 o p i n i o n ) a g r e e d t h a t 

"Smokers mgr t e c h n i c a l l y b e g u i l t y o f a s s a u l t and b a t t e r y i n s o f a r a s a 
smoker may i n t e n t i o n a l l y c a u s e an in6. iv id.ual t o b e p l a c e d i n f e a r o f 
imminent p e r i l o f i n j u r y from t h e smoke and t h e smoke may t o u c h t h a t 
i n d i v i d u a l , - t h u s f u l f i l l i n g t h e d e f i n i t i o n o f a s s a u l t and b a t t e r y ^ " 

Even i f Courts would n o t impose c r i m i n a l p e n a l t i e s ( a n d we do n o t know t h a t t h e y 
would n o t u n l e s s we a s k ) , Cburts can c l e a r l y g r a n t d v i l r e l i e f . T h i s i s p a r t i c u ­
l a r l y so when a p e r s o n i s ordered o f f - p o s t b e c a u s e o f t h e a c t u a l and p o t e n t i a l -
harm from smoker / , A ban o n s d e h a s d r e a d y b e e n u p h d d , A u s t i n v , T e n n e s s e e , 
17*9 US 343 ( 1 9 0 0 ) , A ban o n s d e d e a r l y i n v o l v e s a ban o n u s e ! 

The Michigan Supreme Court a l s o n o t e d t h a t " t h e r e can b e n o doubt t h a t i f t h e 
d i r e c t t endency o f any man's w i l l f u l a c t i s t o produce i n j u r y , and t h a t i n j u r y i s -
i n f a c t produced , t h e i n t e n t i o n i s i n l a w d e d u c i b l e from t h e a c t i t s e l f ; and 
something more t h a n mere i g n o r a n c e must b e shown t o r e l i e v e h im from l i a b i l i t y -
f o r a l l t h e consequences a t t e n d i n g an a c t which h e knows t o b e unl̂ nafu"l"j"" 

The Court a l s o w i s e l y . c o n s i d e r e d v a r i a t i o n s i n amounts and d i f f e r e n t 
s u s c e p t i b i l i t i e s o f people". T h i s i s p a r t i c u l a r l y iimportant w i t h ambient t o b a c c o 
smoke,' s i n c e i t i s common knowledge t h a t m i l l i o n s of p e r s o n s a r e s e n d t i v e t o 
even t h e most minute q u a n t i t i e s . The Michigan Supreme Court s a i d : 

"In l o o k i n g i n t o t h e s u b j e c t under c o n s i d e r a t i o n i" we a r e bound t o t a k e n o t i c e 
o f such m a t t e r s a s b e l o n g t o t h e common s t o c k o f o r d i n a r y human knowledge 
and e x p e r i e n c e , and can n o t shut our e y e s t o t h e c u r r e n t of e v e n t s about 
u s l There i s n o need" of e n t e r i n g i n t o any s c i e n t i f i c d i s c u s r i o n upon 
p o i s o n s , b u t t h e r e a r e f a c t s r e l a t i v e t o t h d r u s e w h i c h a r e f a m i l i a r 
t o e v e r y man o f common i n t e l l i g e n c e ' . P o i s o n s a r e v e r y o f t e n a d m i n i s t e r e d t o 
produce d e a t h ; and i t i s t h i s c l a s s of p d s o n i n g > i h i c h i s most o f t e n brought: 
t o t h e n o t i c e o f courts"."' But i t i s s a f e t o say t h a t . p o i s o n i s g i v e n i n 
s m a l l e r q u a n t i t i e s much o f t e n e r than i n d e a d l y dosesV , '• • The g r e a t e r 
s u s c e p t i b i l i t y o f some p e r s o n s o v e r o t h e r s i t o b e a f f e c t e d b y i t , r e n d e r s 
i t s t i l l more dangerousS*-
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The S t a t e . Court n o t e d t h a t "a .mere absence o f g u i l t y I n t e n t " i s n o t 
s u f f i d e n t f o r t h e " a d m i n i s t r a t i o n o f p o i s o n " t o b e "excused!!*"" The Court c i t e d 
an example t h a t " i t h a s b e e n h e l d t h a t i f a- s l a v e , w i t h o u t a u t h o r i t y , and with* 
a d e s i g n t o produce h a r m l e s s d e e p , a d m i n i s t e r s laudanum t o an i n f a n t , and, 
c o n t r a r y ^ t o h e r e x p e c t a t i o n s , i t c a u s e s d e a t h , she i s" g u i l t y o f m a n s l a u g h t e r : 
11 Humphf, 15&Z" The Court even a n a l y z e d " i n n o c e n t u s e b y p h y s i c i a n s and o t h e r 
a u t h o r i z e d p e r s o n s , " The Court n o t e d t h a t "a p e r s o n a s s u m i n g , t o a c t a s a p h y d d a n , 
who o b s t i n a t e l y o r r a s h l y a d m i n i s t e r s a remedy which h e knows?, o r h a s r e a s o n t o 
b e l i e v e , i s a dangerous o n e , i s l i a b l e , however l i t t l e h e may h a v e i n t e n d e d t o 
harm t h e p a t i e n t " and d t e d s e v e r a l c a s e s t o t h i s e f f e c t : R i c e v£~ The. State* . 
8 M i s s o u r i , 56*1; Rex v ; Long, 4 C; & PS , 3 9 8 , 4 2 3 ; Rex v . S p i l l e r , 5 . , & P . , 333;' 
Smokers do n o t have even such i n n o c e n t i n t e n t ; t h e y a r e n o t t r y i n g t o a d m i n i s t e r 
a Hremedy" t o mer. I n s t e a d , t h e y a r e " o b s t i n a t e l y o r r a s h l y * u s i n g a p r o d u c t 
l a b e l l e d dangerous b y l a w , 15 USC 1333"S The danger i s coianon knowledge i n t h e 
p u b l i c domain; t h e danger t o me i s s o apparent t h a t a smoker-"knowsj o r h a s r e a s o n 
t o b e l i e v e " t h a t such i s t h e c a s e . The Michigan Supreme Court made t h e p o i n t 
even s t r o n g e r when i t n o t e d t h a t t " o u r s t a t u t e makes i t a p u n i s h a b l e o f f e n s e f o r 
a p h y r i c i a n , o r any one e l _ e , t o p r e s c r i b e any p o i s o n o u s drug o r m e d i c i n e , w h i l e 
i n t o x i c a t e d • • • " _ * I n a c l a s s i c of understatement '? t h e Michigan (Bburt s a i d t h a t 
" i t i s o b v i o u s t h a t - the l a w d o e s n o t encourage tampering w i t h such m a t t e r s , even 
b y p h y r i e i a n s and nurses*?-

The Michigan Supreme Court f u r t h e r n o t e d t h a t "Wherever, t h e r e f o r e , t h e r e i s 
a p o s i t i v e p h y d c a l e f f e c t produced , and t h e p o i s o n a d m i n i s t e r e d o p e r a t e s t o derange 
t h e h e a l t h y o r g a n i z a t i o n o f t h e s y s t e m , t e m p o r a r i l y o r p e r m a n e n t l y , we t h i n k t h e r e 
i s an i n j u r y w h i c h , whenever i t i s r e a s o n a b l y a p p r e d a b l e , may be r e g a r d e d a s 
w i t h i n t h e s t a t u t e v The c i r c u m s t a n c e s o f each e a s e w i l l , o f c o u r s e , throw l i g h t 
on t h e c r i m i n a l i t y o f i n t e n t , and govern t h e c o u r t s i n t r i a l and puni_h__jnt"5* The 
law t a k e s n o h e e d o f i n s i g n i f i c a n t t r i f l e s , b u t , above and beyond t h o s e , i t e x t e n d s 
i t s p r o t e c t i o n and i t s p e n a l t i e s . " When I . am f o r c e d o f f - p o s t r e p e a t e d l y b e c a u s e 
of t h e f a r more t h a n " a p p r e c i a b l e " e f f e c t s , I n e e d t h e " p r o t e c t i o n " o f t h e l a w . 
Whether i t i s t h i s , o r more r e c e n t l a w s , o r r e g u l a t i o n s , I c l a i m t h e i r " p r o t e c t i o n , " 
I c l a i m " r e a s o n a b l e d i l i g e n c e " b y --management o f f i c i a l s " i n securlngv-such 
" p r o t e c t i o n ^ " Such c l a i m - i s n o t u n i q u e t o a s t h m a t i c s ; i t i s a daim.- .hoary w i t h age"? 

' _T * < 
v I am n o t d t i n g new p r i n c i p l e s . They a r e o l d , l c m g - s t a n d i n g , h o n o r a b l e 

p r f i i c i p l e s V The Qi^michael c a s e d t e d above was d e c i d e d i l J&iuaiyr 1 8 5 8 . That 
i s o v e r 120 y e a r s ago*,? The danger from smoking h a s a l s o b e e n l o n g known. The 
TARCOM drug c o n t r o l o f f i c e Has provjrded me a pamphlet ("Tobacco Abuse") whichr 
i n d i c a t e s t h e d a n g e r s t o smokers h a v e b e e n known s i n c e t h e 1*6*50'sV The Surgeon 
General i s mere ly r e p e a t i n g what h a s l o n g b e e n known, and providing a d d i t i o n a l 
c o r r o b o r a t i v e evidence*. The American Lung A s s o d a t i o n s a y s "There i s n o c o n t r o v e r s y 
about t h e f a c t s . Thousands o f c a r e f u l s t u d i e s have documented' t h e n C No major 
m e d i c a l or h e a l t h agency q u e s t i o n s - t h e m f " But TARCOH management r e f u s e s t o a c t ; 
Such r e f u s a l t o . a c t i s i n t e n t i o n a l ; management o f f i d a l s know jfchen t h e y are 
r e f u s i n g t o a c t . ' -Management even r e f u s e s t o m a i n t a i n r e c o r d s o f t h e i n c i d e n t s 
i n v o l v i n g ms> I h a v e made s e v e r a l r e q u e s t s , i n c l u d i n g b y DF~7 3«>tember 1979 t o 
t h e TARCOM S e c u r i t y D i v i s i o r i ^ © i a t r e q u e s t was n o t even answered . No r e q u e s t 
f o r management a c t i o n i n t h i s r e g a r d h a s b e e n honored^ R e f u s i n g r e q u e s t s f o r 
criminal, l a w p r o t e c t i o n i s , " c l a s r i c diser-i-trtnatlon?*- I t i s i n t e n t i o n a l 
discrimination's* When management r e f u s e s t o a c t , management becomes a p a r t y t o 
t h e o f f e n s e , ' Of course , ' some management o f f i d a l s have t h e m s d v e s engaged i n 
t h e p r o h i b i t e d c o n d u c t ? Management o f f i c i a l s a r e n o t o n l y condoning wrongdoing 
b y o t h e r s , b u t d s o t h e y a r e condoning t h e i r own wrongdoingT 
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I B c a s e s such a s Robinson v ? C a l i f o r n i a , 370 U S 660 ( 1 9 6 2 ) , and P o w e l l v . 
Texas , 3 9 2 USB 5 1 4 ( 1 9 6 8 ) , t h e Supreme Court h a s s p e d f l e d p e r - t l n e n t p r i n c i p l e s 
d e a l i n g w i t h t h e a r r e s t o f drug a d d i c t s . The Robinson c a s e rightly n o t e s t h a t 
drug a d d c t s cannot b e p r o s e c u t e d f o r no reason. ' The Supreme Court rightly n o t e d 
t h a t t h e improper C a l i f o r n i a l a w " i s n o t o n e which p u n i s h e s a p e r s o n f o r t h e s d e 
o f n a r c o t i c s , f o r t h e i r p u r c h a s e , s d e o r p o s s e s d o n , ' o r f o r a n t l s o d d o r dis*. 
o r d e r l y b e h a v i o r r e s u l t i n g f w m r t h d r administrat ion. '* I t i s n o t a l a w which1 even 
p u r p o r t s t o p r o v i d e o r r e q u i r e m e d c d t r e a t m e n t . Rather , we d e d w i t h a s t a t u t e 
which makes t h e ' s t a t u s * o f n a r c o t i c a d d c t i o n a c r i m i n d o f f e n s e ? " MSpEBdd n o t 
p r o p e r l y summarize my r e q u e s t ? b y i t s i g n o r i n g t h e l i m i t a t i o n r e "endanger ing o t h e r s 
and p a r t i e u l a r l y ? t h e g r i e v a n c e 

fiy r e q u e s t c a r e f u l l y conformed t o t h e p r i n c i p l e t h a t , a s t h e Court h d d y 
" i t i s u n l i k e l y t h a t any S t a t e . . n. would a t t e m p t t o make I t a c r i m i n d o f f e n s e 
f o r a p e r s o n t o b e m e n t a l l y i l l , o r a leper,"' o r t o b e a f f l i c t e d w i t h a v e n e r e d 
d i s e a s e . . '. i n t h e l i g h t o f contemporary human knowledge^ a l a w which made a 
c r i m i n d o f f e n s e o f such a d s e a s e would d o u b t l e s s b e u n i v e r s a l l y t h o u g h t t o b e 
an i n f l i c t i o n o f c r u e l and u n u s u d p u d s h m e n t i n v i o l a t i o n o f t h e Eighth and Fourteenthh 
Amendments." The a d d i c t i o n and m e n t d d s o r d e r p r o b l e m s o f smokers a r e r e c o g ­
n i z e d b y t h d m e d i c a l p r o f e s s i o n , t h e P u b l i c H e d t h S e r v i c e , and ( i n d e e d ) i n t h e 
l e g d p r o f e s s i o n a s p e r t h e d i s c u s s i o n o f d g a r e t t e dependency i n 5 3 S C d Law 
Review 1423 (198o)",s That d a t a , and t h e d a t a b y a u t h o r i t i e s such a s Desmond M o r r i s 
and A l t o n Oohsner i s w i t h i n •oohtemporary human k n o w l e d g e . " 

I t was d e a r l y n o t an "undue h a r d s h i p " f o r t h e government ( C a l i f o r n i a ) t o harm 
e n f o r c e d i t s u n o o n s _ i * t u t i o n d l a w . ""he M S P K p r e t e n s e t h a t enforcement o f r u l e s i s 
an --undue h a r d s h i p " i s t h u s d e a r l y f d s e and u n s u p p o r t a b l e a n d / o r unsupported^ 
T h i s i s e s p e d a l l y t _ u e when enforcement o f d v i l s e r v i c e a n d / o r Army a d m i n i s t r a t i v e 
r u l e s would o b v i a t e n e e d f o r u s e o f c r i m i n d processes"? and would h a v e n o t even 
l e d me t o d o i n g t h e r e s e a r c h t o i d e n t i f y such a s p e c t s v (Of course," enforcement o f 
p r o t e c t i v e r u l e s i s n o t "mandatory" o r "ordered" c o n s i d e r i n g t h e o b v i o u s f a c t t h a t 
p e r s o n s , i n c l u d i n g mej can ( a n d h a v e ) worked i n u n s a f e a n d / o r u n l a w f u l c o n d t i o n s . ) 

The Supreme Court d e a r _ y j d p h d d t h e p r i n d p l e ( s ) I h a v e so c a r e f u l l y f o l l o w e d , 
i n t h e P o w e l l cape,' a t 5 3 2 . The Court, c a r e f u l l y d s f e l n g u i s h e d t h e l a w i n t h e P e w e l l 
c a s e f r o m - t h e one i n -the .Robinson csTse. I n t h e P o w e l l c a s e , ' t h e Court n o t e d t h a t 
" a p p e l l a n t was c o n v i c t e d , n o t f o r b d n g a c h r o n i c d c o h o l i c , b u t f o r b e i n g i h 
p u b l i c w h i l e drunk on a p a r t i c u l a r o c c a s i o n . " ( N o t e t h a t I anrnot a s k i n g t h a t 
c h r o d c smokers ••_•"> b e a r r e s t e d s imply f o r b d n g o n - p o s t , . b u t f o r when harming 
o t h e r s . Ify r e q u e s t n o t e s t h a t _-ales i n employment r e l a t i o n s can and a r e more 
s t r i c t than i n m e r e l y - p u b l i c " p l a c e s . ) The Supreme Court c o n t i n u e d , "The S t a t e 
o f Texas t h u s h a s n o t s o u ^ i t t o p u n i s h a mere s t a t u s , a s C a l i f o r n i a d d i n 
Robinson; n o r h a s . i t a t t empted t o r e g u l a t e a p p e l l a n t ' s b e h a v i o r i n t h e p r i v a c y o f 
h i s home. Rather , i t h a s imposed upon a p p e l l a n t a c r i m i n d s a n c t i o n ,-for p u b l i c 
b e h a v i o r which may c r e a t e s u b s t a n t i d h e a l t h and s a f e t y h a z a r d s , b o t h f o r a p p e l l a n t 
and f o r members o f t h e g e n e r d p u b l i c , and -abich o f f e n d s t h e mox-d and e s t h e t i c 
s e n s i b i l i t i e s o f a l a r g e segment o f t h e ocmsB3X&.t&Z* 

I n t h i s c a s e , t h e h a r m - i s n o t merely."may" o c c u r ; management makes e v i d e n t 
i t h a s o c c u r r e d , s i n c e a t l e a s t 17 March 1 9 8 0 . I t i s a m o s t "severe "behavior" t h a t 
" d i s a b l e s " and r e n d e r s "not f i t f o r d u t y " f o r o v e r . 15 months^ Moreover , m o s t 
smokers want t o q u i t ; and 2 / 3 o f t h e p o p u l a t i o n f i n d smoking annoyingi And t h e 
r d a p s e r a t e f o r smokers i s worse -than t h a t o f d o o h o l i c s ' . 

Page 35 o f 55 - p a g e s ; A f f i a n t ' s i d - b i d s : ' 

http://has.it


( 4 ) "The e x d u s l o n from t h e I n s t a l l a t i o n o f a l l smokers and *^dfgarettesv* r-^Consider 
i t . 3he Commander h a s t h e a u t h o r i t y t o ban i t e m s from b e i n g b r o u g h t o n - p o s t . 
T h i s i s undoubtedly so when t h e p r o p e r t y can b e a s a f e t y o r h e d t h hazard!; 
Tobacco p r o d u c t s t h a t produce ambient t o b a c c o smoke a r e a ' d e a r h a z a r d t o me a s 
a handicapper*.1 The hazard i s n o t un ique t o me; t h e h a z a r d t o s m o k e - s e n d t i v e 
i n d i v i d u a l s i s common knowledge i n t h e p u b l i c , .domain', A ban en such property-
i s a u t h o r i z e d under s a f e t y , h e a l t h , personnel,'" s e c u r i t y , and p r o p e r t y c o n t r o l 
r e g u l a t i o n s , Y e t TARCOM f a i l s t o act*" L e t u s c o n s i d e r , f o r example , TARCOM 
R e g u l a t i o n 190-4," a " M i l i t a r y S e c u r i t y " r e g u l a t i o n e n t i t l e d "Removal and I n t r o d u c t i o n 
of P r o p e r t y , " P a r t i c u l a r l y h d p f u l p r o v i d o n s a r e i n c l u d e d i n paragraphs 3dT 
7 a ( 2 ) , 7 b , .and 7cV P e r t h e s e criteria",* t o b a c c o p r o d u c t s ( c i g a r s , * c i g a r e t t e s , 
p i p e s , e t c . ) must b e d e n i e d e n t r y o n t o t h e i n s t a l l a t i o n * . See Gr ievance R e p o r t , p . 9 . 

By- t h a t r e g u l a t i o n , "drugs 0 a r e n o t a l l o w e d o n - p o s t e x c e p t f o r "medica l 
purposes" and t h e n o n l y when " p r e s c r i b e d b y a p h y d c i a n " and even t h e n , o n l y i f 
t h e p r e s c r i p t i o n was i s s u e d " i n t h e c o u r s e o f p r o f e s d o n a l p r a c t i c e . ^ F i n a l l y ^ 
" s a i d drug" must t h e n b e " c o n t a i n e d i n t h e o r i g i n a l c o n t a i n e r • • • » " T6 l e a m 
t h e d e f i n i t i o n o f "--drug," we l o o k t o paragraph 3 d . "Drugs" a r e d e f i n e d a s "any 
drug" i n d u d i n g t h o s e d t e d i n AR 6 0 0 - 5 0 , which r e g u l a t i o n f u r t h e r r e f e r e n c e s 
t h e C o n t r o l l e d S u b s t a n c e s A c t , 21 USC 8 0 1 , e t sWI> . W h i l e t o b a c c o p r o d u c t s may n o t 
b e c o n s i d e r e d drugs w i t h i n t h e meaning o f t h a t l a w J t h e paragraph 3d d e f i n i t i o n 
i s more comprehens ive , . I t i s n o t l i m i t e d t o mere ly t h o s e drugs!.. I t g o e s beyond 
t h e DARQOM Supplement 1 a s we l l ," b a s e d an t h e f a c t the_Command d o e s i n d e e d have 
"the a u t h o r i t y t o ban i t e j l s from b e i n g brought o n - p o s t . " I t r e f e r s t o t h e i n t e n t 
t o i n d u d e i t e m s "which h a v e b e e n found t o b e h a b i t f o r m i n g , " The "any drug" 
c l a u s e i n c i u d i n g t h o s e drugs d e f i n e d i n o t h e r r e g u l a t i o n s o r i n l a w i s a compre-
h e n d v e phraseology",' There i s no e x c l u r i o n clausef;" T h i s a g a i n r e l a t e s t o t h e 
Commander's f u l l a u t h o r i t y ; TARCOM h a s a s e n d t i v e m l s r i o n , and a f i r m c o n t r o l 
on drug u s e i s undoubted ly n e e d e d t o accompl i sh t h a t m i s r i o n . I f a i n s t a n c e i s 
n o t needed f o r p r o p e r m e d i c a l u s e on our p r o p e r t y ? we do n o t want i t . Tbbacco-
p r o d u c t s meet t h e s t a t e d c r i t e r i a f o r p r o h i b i t i o n s i n c e t h e i r Use h a s "been found 
t o be h a b i t f o r m i n g , " I n d e e d , " the l a t e s t a v a i l a b l e m e d i c d r e s e a r c h infor-mation 
on smoking" c i t e s i t? a s an " a d d i c t i v e d i sorders '" and s t a t i n g t h a t t h e r e f o r e , 
"once a p e r s o n s t a r t s t o smoke, f u t u r e c h o i c e s a r e l e s s f r e e l y made," ..So b y t h e 
c r i t e r i a o f TARCOM'Regulation 1 9 0 - 4 , t o b a c o o p r o d u c t s _ 5 h _ t ^ s eaodudedS 

I n t r o d u c t i o n o f such t o b a c c o p r o d u c t s o n c o s t a l s o v i o l a t e s a second s e t o f 
r e s t r i c t i o n s and p r h i b i t i o n s i n TARCCSWR 1 9 0 - 4 . These r e l a t e t o p r o p e r t y i n g e n e r a l 
and emphasize t h a t "the i n t r o d u c t i o n of p e r s o n a l p r o p e r t y t o TARCOM i n s t a l l a t i o n s 
i s d i s c o u r a g e d . " Tobacco p r o d u c t s a r e p e r s o n a l p r o p e r t y . With f e w except ions 'T 
such p r o p e r t y i s n o t a l l o w e d o n - p o s t e x c e p t w i t h a p r o p e r t y p a s s or "on ly a f t e r 
approval by t h e s u p e r v i s o r of t h e i n d i v i d u a l who d e s i r e s t o i n t r o d u c e such p r o p e r t y . " 
Tobacco i s n o t l i s t e d a s one of t h e e x c e p t i o n s ; b u t even i f i t w e r e ? even e x c e p t i o n s -
a r e n o t a l l o w e d t o " c o n t a i n any u n a u t h o r i z e d i t e m s * " Tobacco c o n t a i n s numerous 
s u b s t a n c e s h u r t f u l t o s m o k e - s e n s i t i v e handicappersf . I n c o n t e x t , c o n s i d e r i n g t h e 
many o t h e r r u l e s and l a w s c i t e d here in ," t o b a c c o c o n t a i n s " u n a u t h o r i z e d i t e m s " and 
so mus t .he banned under t h i s c l a u s e of t h e r e g u l a t i o n a s w e l l a s under t h e "drug" 
d a u s e s ? An i t e m whose u s e " c a u s e s i n s a n i t y " i s n o t welcome. 

The regulation-*ban^bSbac«So- a X r ^ c ^ i ^ w r i t t e n . The p r o b l e . i ' a r i ^ u . - . s o ^ e l y - * -
from t h e f a i l u r e t o e n f o r c e i t , * Such f a i l u r e h a s a d i s c r i m i n a t o r y e f f e c t . 
Moreover, once t h e harm t o h a n d i c a p p e r s i s known ( a s i t i s ) . , i n t e r p r e t a t i o n o f t h e 
r e g u l a t i o n a s i n a p p l i c a b l e i s i n t e n t i o n a l l y d iscr- iminatoryV When t h e r e i s b o t h a 
d i s c r i m i n a t o r y i n t e n t and a d i s c r i m i n a t o r y r e s u l t , t h e i n t r e p i d i t y o f n o t banning 
t o b a c c o p r o d u c t s underrTARCOM-R 1 9 0 - 4 i s obviousC 
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The d e a r t h r u s t o f t h e MSPB I s f o c u s i n g on t h e n a t u r e o f t h e environment 
e x t e m d t o m e . "While p r e t e n d i n g t o ask t h e q u e s t i o n o f .whether I am "ab le t o 
perform t h e d u t i e s o f h i s p o s i t i o n w i t h r e a s o n a b l e accommodation," t h e p a g e s 
subsequent t o t h a t p u r p o r t e d I s s u e d e a r l y r e l a t e t o an. a n a l y s i s , d b e i t . d e 
g d n f l d i and w i t h o u t regard f o r f a c t s , on whether t h e environment i s sa fe t ' An 
a p p e d p r o c e e d i n g i s n o t t h e p l a c e -to do t h a t ; t h e agency d e v i a n t s r e s p o n s i b l e 
f o r o u s t i n g me a r e m a d p u l a t i n g t h e system t o h a v e t h e q u e s t i o n o f whether t h e 
environment i s s a f e answered o n l y i n t h e h a r d s h i p o f an a p p e d p r o c e e d i n g ; 
The agency o f f e n d e r s h a v e d e a r l y , i n t e n t i o n a l l y , f o r p e r s o n d r e a s o n s , i g n o r e d 
e v e r y v e s t i g e o f f d m e s s t h a t due p r o c e s s and e q u a l p r o t e c t i o n o f t h e l a w 
p r o v i d e s ? 

I t i s d e a r t h a t t h e c u l p a b l e smokers h a v e done t h i s s o l e l y f o r c o n t i n u i n g 
t h d r smoking b e h a v i o r , and i n t h e p r o c e s s , t h e y h a v e run roughshod o v e r numerous' 
r u l e s , i n d u d n g o b l i g a t i o n t o f d m e s s and t h e appearance o f f d m e s s . T h i s 
N a t i o n d o e s n o t a l l o w something so m i n o r a s a t r a f f i c f i n e t o b e i m p o s e d when 
"the judge o f which h a s a d r e o t , p e r s o n d , * s u b s t a n t i d p e c u n i a r y i n t e r e s t i n 
r e a c h i n g a o o n d u d o n a g a i n s t h imnin t h i s c a s e , " Tumey y V O h i o , 273 US 510 a t 
523 ( 1 9 2 7 ) . Here we a r e d e a l i n g w i t h c o n s t t t n t l o n a l r i g h t s which warrant d e f e r e n c e 
and come w i t h & momentum-for r e s p e c t ? Here we a r e d e a l i n g w i t h e s t a b l i s h e d l a w s 
and r u l e s .which a r e b e i n g i g n o r e d . Here we a r e d e a l i n g w i t h o u t - o f - c o n t r o l 
a d d c t s , T h d r p r e t e n s e o f i n a b i l i t y t o work c o n t r a v e n e s numerous m e d i c d 
s t a t e m e n t s emphas iz ing t h e l a c k o f m e d i c d b a d s f o r what h a s t r a n s p i r e d , MSPEB 
h a s d e a r l y , - b l a t a n t l y i g n o r e d t h e I n f o r m a t i o n i n t h e r e c o r d , i n c l u d i n g t h e 2 
Jan 81 reminder t h a t I am n o t u n i q u e ; t h e 9 Jan 8 1 reminder o f l a c k o f m e d c d 
r e a s o n s ; t h e 4 Feb 8 l reminder; and t h e 20 Apr 8 1 i n f o r m a t i o n o n a r e c e n t f e d e r d 
c o u r t d e d s i o n o n a p e r s o n o u s t e d f o r no r e a s o n .but r e smoking. None o f t h e 
s i g n i f i c a n t and r d e v a n t i n f o r m a t i o n p r o v i d e d MSPB was t r e a t e d ; i n s t e a d o f 
d e f e r e n c e , a summary d e d d d i s t o r t i n g my p o s i t i o n and r e a l i t y was i s s u e d i n a 
g r o s s l y u n t i m e l y fash lor i? 

We a r e n o t d e a l i n g w i t h something a s minor a s a t n e r e " t r a f f i c t i c k e t a s 
i n Tumey v ? Ohio;* I n t h e e v e n t o f any i n c o n s i s t e n c y be tween a n . e x a m i n i n g d o c t o r , 
and a d o c t o r w i th an axe t o g r i n d such a s Dr? H o l t h a s , d e f e r e n c e s h o u l d "be 
g i v e n t h e i n f o r m a t i o n from t h e examining p h y r i d a n s . " On 7 Jan 80^ "he i s q u i t e 
capable o f r e t u r n i n g t o work." On 17 Mar 8 0 , " d e a r l y r e a d y , w i l l i n g , a b l e and 
e a g e r t o work." On 24 Mar 8 0 , " d e a r l y ready , w i l l i n g , a b l e , and e a g e r t o wo.rk, 
and i s f i t f o r d u t y i n a s a f e w&rk env ironment ," On 28 Mar "80, " t h i s p a t i e n t 
i s a b l e t o work." On 28 Apr 80^ Dr. H o l t ' s 24 Mar 80 a l l e g a t i o n " i s n o t a m e d c d 
o p i J T l o h ^ (Even t h e l o c d I n s p e c t o r G e n e r d c a l l e d Dr-? H o l t ' s s t a t e m e n t 
• •unwi t t ing ly ? . . e rroneous - a g r e s s i o n . " ) On 7 Jun 80V "he shou ld r e t u r n t o 
work, i n m e d a t e l y ? " On 22 Sep 8 0 , " i n a d r i s e a b i e " t o b e - s u b j e c t e d t o a s a f e t y 
h a z a r d "does n o t a e a n ' c a n n o t ' " work i n i t a s such h a s - b e e n done f o r a l o n g t i m e . 
On 22 Oct 8 0 , " f r e e fronfcany endangerment o r d s o o m f o r t . . t c o n s i s t e n t w i t h 
t h e a b i l i t y , r e a d i n e s s and w i l l i n g n e s s o f Mr, P l e t t e n t o work; no c o n t r a d i c t i o n 
o r i n o o n s l s t e n d e s s h o u l d b e r e a d i n t o t h e r e p e a t e d a d v i c e " which Dr.* H o l t h a d 
p r e v i o u s l y concurred i n d d l e h e s t i l l t h o u g h t nobody would h a v e t o h o n o r h i s 
concurrence u n t i l t h e 25 Jan 80 Report s d d o t h e r w i s e . On 7 Jan 8 l , " the p r o ­
t r a c t e d n a t u r e o f t h e s i t u a t i o n d o e s n o t a r i s e from any j a e d i c d c o n s i d e r a t i o n s 
. . . . " On 3 Feb 8 1 , " t h e r e i s no b a s i s f o r t h e e m p l o y e r ' s a l l e g a t i o n t h a t 
Mr? L e r o y P l e t t e n i s u n a b l e t o work." On 1 Jun 81 , "recommend t h a t t h e r e b e 
no d e l a y I n a l l o w i n g hixm t o r e t u r n t o work?" On 8 J u l 8 1 , " e r r o n e o u s presumpt ion 
conf irms t h a t t h e r e i s no m e d i c d b a s i s f o r t h e d u r a t i o n o f t h e a b s e n c e . " 
Whether t h e environment I s o r i s n o t what was recommended, i t i s d e a r t h a t 
Dr. H o l t ' s r e a c t i o n I s d i s r u p t i v e o f t h e c o n t e x t . 
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I n d u s t r l d """"don Department, AFL-CEO v ? American P e t r o l e u m I n s t i t u t e , 
100 S . C t 2844 ( 1 9 8 0 ) , p r o v i d e s i n r i g n t ^ o n t h e s i t u a t i o n ; R u l e s m u s t confoajr 
t o f a c t s l e s t -they b e s t ruck down? Dr? H o l t ' s b e h a v i o r I s what i s a t i s s u e ? 
I s what h e i s d o i n g conforming t o f a c t s ? Do competent d o c t o r s a g r e e t h a t t h e 
s o l u t i o n t o h a z a r d s i s t o remove t h e - v i c t i m s ? I s t h a t what any r e g u l a t i o n s 
say to , ,do? Am I somehow unique? I s - there any p r o f e s s i o n a l support whatever 
f o r D r ? " H o l t ' s b e h a v i o r , o r I s what h e h a s done p u r e l y p e r s o n d on h i s p a r t ? 

AR 1 - 8 e v i d e n c e s t h a t t h e number o f p e o p l e / l i k e me I s such a s i g n i f i c a n t 
number a s t o warrant " e d u c a t i o n d programs t o d i s c o u r a g e smoking?" Dr*? H o l t ' s 
own o f f i c e t a b l e p r o v i d e s l i t e r a t u r e such a s from t h e American Lung A s s o d a t i o n 
warning o f t h e dangers o f second-hand smoke*? I t s p e d f i c a l l y s a y s t h a t " t h e r e 
are m i l l i o n s o f p e o p l e , a d u l t s a s w e l l a s c h i l d r e n , who a r e s e n s i t i v e t o t o b a c c o 
smoke and suffer„"_moke-caused asthma a t t a c k s , " The recommended s o l u t i o n frpsm 
l i t e r a t u r e a t Dr-_ H o l t ' s o f f i c e - i s "to h e l p p r o v i d e a s m o k e l e s s environment f o r 
most p e o p l e , wbp_„do n o t smoke;"" Does D r ? H o l t r e a d t h e - l i t e r a t u r e i n h i s o f f i c e ? 
Does h e h a v e " d i f f i c u l t y c o n c e n t r a t i n g " on i t ? Does h e h a v e a t o b a c c o - i n d u c e d 
memory problem? Why d o e s h e say t h a t what I s p r o f e s s i o n a l l y recommended "cannot" 
b e done? Would t h e Supreme Court sus ta in ' a r e g u l a t i o n c o n t r a r y t o p r o f e s s i o n a l 
guidance? 

The HEW R e g u l a t i o n I - 6 0 d t e d i n ray g r i e v a n c e a t p? 6 d p o c o n f i r m s t h a t 
t h e number o f p e o p l e a d v e r s e l y a f f e c t e d i s a s i g n i f i c a n t number. A l l t h a t i s 
needed t o s e c u r e p r o t e c t i o n f romr.tobaooo smoke u n d e r t h e HEW g d d a n c e i s f"if 
an employee o b j e c t s i n w r i t i n g . " M e d i c d p r o o f i s n o t d t e d a s n e e d e d ; n o r i s 
t h e r e any c o n n o t a t i o n t h a t o b j e c t i o n i s t o b e f o l l o w e d b y d e c l a r i n g -the p e r s o n 
"not f i t f o r duty?" The Army r e g u l a t i o n . d o e s n o t even ask f o r o b j e c t i o n " i n 
writing""; a v e r b a l o b j e c t i o n i s adequate . The Army c h o o s e s . t o b e . t h e employer 
t h a t s e t s t h e b e s t example; Why d o e s n ' t Dr? H o l t g e t on t h e team? 

Dr? Bernard Zussman s u g g e s t s s o l u t i o n a s "avoidance o f exposure t o t o b a c c o 
smoke whenever p o s s i b l e , " f o r " r e l i e f o f "these* symptoms when t h e o f f e n d i n g , 
a g e n t I s removed." S e e "Tobacco S e n s i t i v i t y i n t h e A l l e r g i c Populat ion"," Ann 
Al l erg"45* 3 & - 3 0 9 , 1980. 

The l e g d o f f i c e a t . t h e i n s t a l l a t i o n - recogn ized t h e commonal i ty o f t h e 
problem, a s d i d Dr? H e l t , on 1 August 1979, and t h e r e a f t e r ? - The sudden <&qnge 
o c c u r r e d o n l y a f t e r p e r s o n n d turnovervwhen a t t o r n e y Susan Lewandowski was 
r e p l a c e d on my s i t u a t i o n b y Emily Bacon; when p e r s o n n d o f f i c e r Archie .Gr immett 
was r e p l a c e d b y E. E? Hoover; when immediate s u p e r v i s o r J . H. K a t o r was 
t e m p o r a r i l y r e p l a c e d i n March 1980 b y a s e r i e s o f a c t i n g . c h i e f s ; and when 
t h e Grievance Report s u s t a i n e d m y " p o s i t i o n on t h e f u l l a u t h o r i t y o f t h e Command, 
and t h e mandatory n e c e s s i t y t o a c h i e v e t h e g o d s . Back b e f o r e t h a t p e r i o d , 
Dr? H o l t seemed n o t t o h a v e such d i f f i c u l t y u n d e r s t a n d i n g ; o n c e f u l l a u t h o r i t y 
was conf irmed? h e suddenly d a i m s t h e o p p o s i t e ' i s true?/ when b e f o r e i t h a d o n l y 
b e e n a smal l group o f ^ p e r s o n s who h a d d e n i e d a u t h o r i t y t o e n f o r c e t h e r u l e s 
and a c h i e v e t h e gods"? The p r e t e n s e t h a t a c h i e v i n g t h e g o d s a g d n s t endangerment? 
d i s c o m f o r t , and u n r e a s o n a b l e annoyance somehow "cannot"" b e done o r would p o s e 
i n e x p l i c a b l y "an undue h a r d s h i p " , . i s c o n t r a r y t o t h e p r l n d p l e d t e d i n Goosby 
v . Oser , 409 US 5 1 2 , 9 3 S?Ct 854,* n o t e 3 , " f i n d i n g o f a b s e n c e , o f c a s e o r c o n t r o v e r s y 
c o u l d n o t b e r e s t e d on a l l e g e d d f f i c u l t y I n f o r m u l a t i n g remedy?" T h i s i s 
c l e a r l y t r u e when oons td - tu t iona l rights warrant d e f e r e n c e and com© b e f o r e 
d e d d i n g o f f i d d s w i t h a __-__entux_rifor r e j e c t . 
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V a r i o u s Supreme Court d e r i s i o n s h d p t o p r o v i d e i n d g h t i n t o o t h e r d e t d l s 
o f t h e s i t u a t i o n . For example , when smoker memoiy i s i m p d r e d , o r -when m e n t d 
d s o r d e r . p r o d u c e s " d f f i c u l t y c o n c e n t r a t i n g " o n f a c t s , such a s word meaning, 
Lau v ; N i c h o l s , 4 l 4 US 563 ( 1 9 7 4 ) may p r o v i d e p e r t i n e n t g d d a n c e ; ' D e d d i n g o f f i d a l s 
shou ld make an e f f o r t bo ensure t h a t smoker r e a d e r s a r e equipped w i t h n e c e s s a r y 
l a n g u a g e s k i l l s n e c e s s a r y t o p r o f i t from t h e g u i d a n c e i n t h e r u l e s and i n t h e 
25 January 1980 Grievance R e p o r t ? Simple i n f o r m a t i o n such a s on " the a u t h o r i t y 
. . - - , t o ban a l l smoking o r t a k e whatever a c t i o n i s n e c e s s a r y " c o n v e y s t h e p o i n t 
o r i n f e r e n c e t h a t a c h i e v i n g g o d s a g d n s t endangerment, d i s c o m f o r t , e t c ? , I s 
r e q u i r e d , n o t o p t i o n d ? - and t h u s ne>t o n l y pan b u t mus t b e done? P e r s o n s TJ-. a r e 
n o t s u f f e r i n g from s i g n i f i c a n t m e n t a l d i s o r d e r . o r r e t a r d a t i o n no doubt e a s i l y 
comprehend t h a t t h e r e g u l a t i o n s mus t be o b e y e d , r e g a r d l e s s o f any a d d i t i o n d 
r e q u e s t s t h a t an employee.may make,' R e q u e s t s f o r a l l e g e d l y a d d i t i o n d a c t i o n s 
do n o t s e r v e t o c o n f e r an exemption frws i a c h i e v i n g r e g u l a t o r y g o d s ? 

The m e n t d c a p a d t y t o u n d e r s t a n d when o n e i s d e a l i n g w i t h a s i t u a t i o n 
common t o m i l l i o n s ^ a n d - n o t something unique, t o one p e r s o n , i s commonly u n d e r s t o o d 
I n American j u r i sprudence; c o u r t s h a v e u n d e r s t o o d i t f o r c e n t u r i e s . Rogers "V1? 
P a n l , 382 US 198 ( 1 9 6 5 ) i s b u t o n e o f numerous i n s t a n c e s when a Court g r a c e d 
t h i s s imple p r i n c i p l e . I n t h a t c a s e , t h e S&preme Court n o t o n l y comprehended t h e 
need f o r *-__tmr_date" a c t i o n on a p e r s o n , i t m e n t a l l y g r a s p e d Hie non_«nique 
a s p e c t s b y r e f e r e n c e t o " t h o s e s i m i l a r l y s i t u a t e d " a s well"^' A t l e a s t 10-15$' 
p e r c e n t o f t h e i n s t a l l a t i o n workforce want p r o t e c t i o n fromr* ^endangerment--; 
undoubted ly 2 / 3 want p r o t e c t i o n f roan u n r e a s o n a b l e annoyance"? Of c o u r s e ? everybody 
wants t h e " i n j u r i o u s " employee r u l e e n f o r c e d , e x c e p t f o r t h e " i n j u r i o u s " p e r s o n s 
t h e m s d v e s ? p a r t i c u l a r Q y t h e smokers who h a v e p r o v i d e d so much f a l s e i n f o n a a t l o n 
i n t h i s d t a a t _ o n ? ' 

C o n s t i t u t i o n a l rights warrant d e f e r e n c e ; t h e y come b e f o r e d e d d i n g o f f i d d s 
rith a momentum f o r r e j e c t . The "overbear ing" i n s t a l l a t i o n smoker con-tempt f o r 
t h e s e rights, c o u p l e d w i t h "overbear ing" MSPB d s r e g a r d f o r t h e t r u t h o r f d s i t y 
o f smoker d a i m s a s s e r t e d f o r t h e i r p u r e l y p e r s o n a l r e a s o n s makes i t " r e a d i l y 
apparent" t h a t t h e p l a n t o d s r e g a r d AR 1 - 8 g o d s rill c o n t i n u e t h a t p r o t e c t i o n 
from endangerment, d_rcb__fort,' and u n r e a s o n a b l e annoyance I s n o t fortn'comittg| t 

and t h a t r e s p e c t f o r rimple r u l e s such a s on due p r o c e s s i s u n l i k e l y . Hence , 
t h e a c t i o n .to d a t e i s t m c o n s t i t i t l o n d , and w a r r a n t s r e l i e f i n d u d i n g p u n i t i v e 
r e l i e f , even i f c o r r e c t i o n o c c u r s h e r e a f t e r . The d d a y h a s d r e a d y b e e n e x c e s d v e ; 
n o r m d c o r r e c t i o n o f a s a f e t y h a z a r d - c a u s e d absence o c c u r s i n under. 24 hours"? 
The v i o l a t i o n s a r e a t l e a s t a s " r e a d i l y apparent" a s t h e " r e a d i l y apparent" 
v i o l a t i o n s g i v i n g rise t o t h a t p h r a s e o l o g y i n Goss v . - Board o f Educat ion o f 
K n o x v i l l e , 373 AS 683 ( 1 9 6 3 ) . The Surgeon G e n e r d h a s g i v e n h i s a d v i c e s i n c e 
1964; t h e AR 1 - 8 guidance h a s e x i s t e d s i n c e 1977; t h e d a n g e r s o f second h'and smoke 
h a v e been p r o g r e s s i v e l y r e c o g n i z e d s i n c e 1642; t h a t smoking " c a u s e s i n s a n i t y " 
h a s been o b s e r v e d s i n c e a t l e a s t I 8 9 9 ; t h e p r e l i m i n a r y o r d e r s i n t h e Stomp c a s e 
began i n 1976; t h e Grievance Report c a l l e d t h e f a c t s t o l o c d a t t e n t i o n i n 
January 1980; t h e " i n j u r i o u s " employee r u l e h a s b e e n on t h e b o o k s f o r a l o n g , 
l o n g t i m e . The Goss r u l i n g was h a r d l y d n e ( 9 ) y e a r s a f t e r t h e 195** Bro-tfi r u l i n g ; 
and d r e a d y non-compl iance was " r e a d i l y apparent;-" The Courts a r e i m p a t i e n t 
rith d d a y s , e v a s i o n s , and d l a t o r y t a c t i c s ? There axe no o f f i d d reasonsr* 
f o r endanger ing , d s c o m f o r t i n g , and annoying*-nonsmokers. There a r e none . There 
a r e o n l y p e r s o n a l r e a s o n s . The n o r m d presumpt ion o f g o v e m a e n t e l good f d t h 
a p p l i e s o n l y t o o f f i d d r e a s o n s f o r supposed ly o f f i d d a c t i o n s ; t h e presumpt ion 
d o e s n o t a p p l y tb p e r s o n a l r e a s o n s ? Court c a s e s h a v e made d e a r , f o r example? 
t h a t t h e r e i s no o f f i d d c o l o r t o m i s c o n d u c t such a s s p e e d i n g i n t h e c o u r s e 
o f o f f i d d b u s i n e s s ? 
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For p e r s o n d reasons", l o c d p e r s o n s do c o n t i n u e t o f a b r i c a t e any numberr 
o f a l l e g a t i o n s o f what t h e y c l a i m v t o h a v e done.- They do** c o n t i n u e t o p l a y games 
o f p r e t e n d n g t h e y h a v e done t h i s , t h e n deny i t , and s a y t h a t t h e y h a v e done 
some o t h e r t h i n g ? MSPEtha^enqpuraged t h i s game p l a y i n g b y i t s --overbearing1-
r e f u s d t o even oonrider-^na&iv-e^ . o r f d s i t y o f t h e l o c d d d a s " , ' and t h e f a c t 
t h e r e p r i s d . c o n s i s t s ( i n " w h o l e o r i n p a r t ) o f l o c d f d s e s t a t e m e n t s o f w - a t 
h a s been done* ,MSPB g r o s s l y v i o l a t e d / i g n o r e d t h e t i m e frame f o r i t s a c t i o n ; 
c o n t i n u e d p r e t e n d e d r e v i e w o f t h e e v i d e n c e w h i l e r e f u s i n g t o a l l o w t h e e v i d e n c e 
t o be c o n s i d e r e d h a s gone on f a r t o o l o n g ? I t i s d e a r t h a t " t h e r e h a s b e e n 
e n t i r e l y t o o much d e l i b e r a t i o n and n o t enou^i speed i n e n f o r c i n g t h e c o n s t i t u ­
t i o n d r i g h t s " t h a t a r e i n v o l v e d , GriffBLn v*? County .Schoo l Board o f P r i n c e 
Edward County, 377*^*8*218 a t 2$ (196^-).- Of course" t h e r e h a s n o t even b e e n 
" d e l i b e r a t i o n " i n t h i s s i t u a t i o n ; MSPB y e f n s e d t h e e v i d e n c e ? 

At 231 , t h a t c a s e p r o v i d e d h d p f u l p h r a s e o l o g y i n a n o t h e r way^ say±§§^tfi-a*& 
" W a a t e v e r t n o n r a d d grounds m i g h t support a S t a t e ' s a l l o w i n g a c o u n t y t o abandon 
p u b l i c s c h o o l s , t h e o b j e c t must b e a con____tu t iond o n e , and grounds o f r a c e o r 
o p p o s i t i o n t o d e s e g r e g a t i o n do n p t q u a l i f y a s c o n s t i t u t i o n a l . " Clearly ," *afcuttever 
supposed ly "due" h a r d s h i p " r e a s o n s m l $ _ t support d e n y i n g s p e d f i c r e q u e s t s , 
t h e o b j e c t must b e c o n s t ! t u t i o n d , and grounds o f o p p o s i t i o n t o a c h i e v i n g 
r e g u l a t o r y g o d s do n o t q u a l i f y ; L i k e w i s e , w h a t e v e r - p e r s o n a l r e a s o n s f o r 
smoking m i ^ i t support f riling t o p r o v i d e p r o t e c t i o n f rom-i endangerment, t h e 
o b j e c t must b e c o n s t i t u t i o n d , and deny ing t h e k i ^ i t t o work ( i n s a f e t y ) d o e s 
n o t qua l i fy^ I n d e e d , whateverrsuppo s e d l y m e d i c d r e a s o n s m i g h t p u r p o r t e d l y 
j u s t i f y p r o t e c t i n g a p e r s o n b y I n v o k i n g r u l e s n o t p e r t i n e n t t o n o n - n e c e s s a r y 
t o x i c s u b s t a n c e s , t h e o b j e c t must b e c o n s t i t u t i o n d and i n c o n f o r m i t y t o s a f e t y 
p r i n d p l e s ; and grounds o f p r e t e n d e d %j d e s i r e t o " p r o t e c t " t h e p e r s o n w h i l e 
r e f u s i n g , t o make c o r r e c t i v e e f f o r t s ( e v e n a c c e p t a b l e t o t h e a g e n c y ' s own 
Esaminerf which -jhey were n o t ) do n o t q u a l i f y ? 

C o n s t i t u t i o n d rights warrant d e f e r e n c e ; t h e y come b e f o r e d e d d n g o f f i d d s 
w i th a momentum:for r e s p e c t ? E f f o r t s t o p r o t e c t t h o s e rights mus t c o n t i n u e u n t i l 
t h e rights a r e rindcated? A c t i o n cannot b e h a l t e d ( t w o y e a r s e r more p r e v i o u s l y ) 
on a t r u n c a t e d h a d s ^ 1 Of c o u r s e , f d s e claim's p r e t e n d n g a c t i o n h a s b e e n t a k e n 
do n o t c o u n t ? Nor d o e s a c t i o n j-hort o f o b e y i n g agency r u l e s , d v i l s e r v i c e 
r u l e s , and l a w . ( I n d e e d , even o b e y i n g such r u l e s m a y ' n o t I n i t s e l f b e a c c e p t a b l e , 
i n t h e e v e n t t h e r u l e s t h e m s d v e s a r e i n a d e q u a t e t o p r o t e c t t h e c o n s t i t u t i o n d 
rights i n v o l v e d . I n t h i s c a s e , t h e r u l e s a g d n s t h a z a r d s , "the f u l l a u t h o r i t y 
t o d e d w i t h h a z a r d s , t h e Grievance Report i n f o r m a t i o n ! a g d n s t d s c o m f o r t , etc*? 
o n l y need t o be e n f o r c e d ? The . q u e s t i o n o f t h d r c o n s t i - t u t l o n a l i - t y would a r i s e 
i f t h e y i n s i s t e d t h a t h a z a r d s , d s c o m f o r t , e t d ? , a r e a l l o w e d ; o r i f a u t h o r i t y 
t o a c h i e v e t h e mandatpxy g o d s d i d n o t e x i s t . ) 

I t i s t h e i n t e n t i o n a l l y f d s e d a i m - b y Dr-? H o l t a c t i n g o n h i s own f o r 
p e r s o n a l r e a s o n s t o p r e t e n d t h a t t h e g o d s cannot be a c h i e v e d t h a t i s u n c o n s t i ­
t u t i o n d . I t i s t h e i n t e n t i o n a l l y f d s e i m p l i c a t i o n t h a t t h e mandatory g o d s 
do n o t h i v e t o b e a c h i e v e d t h a t i s u n c o n s t i t a t i o n d , ^ I t was no o v e r s i g h t t h a t 
MSPBJdd n o t t e l l t h e agency t o o b e y i t s own g o d s , i t s own t f r i e v a n c e Repor t i t 
h a s p u r p o r t e d l y a c c e p t e d ( b u t r e f u s e d t o „ i m p l e m e n t ) , etc' . I t was n o t en over** 
right; t h e MSPBB o m i s s i o n was i n t e n t i o n d i ? " I n t e n t i o n ! i s i n iLaw d e d u c i b l e from: 
t h e a c t i t s e l f , " P e o p l e v? C a r m i c h a d ? 5 Mich 10 a t 17 ( I 8 5 8 ) . A l s o ? "**here 
en un lawfu l a c t i s done, t h e l a w presumes i t was done w i t h an u n l a w f u l i n t e n t . " 
T h i s s i t t t a t i o n a l s o i n v o l v e s u n c o n s r t i t u t i o n d a c t s , and a c t s o f v i o l a t i o n o f 
m u l t i p l e r e g u l a t i o n s , a s w e l l a s u n l a w f u l a c t s ? 
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A h e a r i n g i s imperat ive- ; I n t h i s c a s e , much o f t h e wrong I n f o r m a t i o n s t i l l i 
b d n g i n s i s t e d upon b y management h a s a l r e a d y b e e n repud ia ted . .by t h e a g e n c y ' s 
own Examiner, i n a Report management i n s i s t s i t h a s "accepted^" Management d a i m s 
a r e so b l a t a n t l y e r r o n e o u s t h a t management c o u l d n o t p e r s u a d e a p r o f e s s l o n d . 
The Supreme Court h a s d e f i n e d t h e l o g l e d b a d s f o r h e a r i n g s : "The pr imary 
o b j e c t . . . was t o p r e v e n t d e p o s i t i o n s o r e x p a r t e a f f i d a v i t s . . . b d n g u s e d 
. . . i n l i e u , o f a p e r s o n d examinat ion and c r o s s examinat ion o f t h e w i t n e s s ? " 
One purpo_e i s f o r - -opportunity . . . o f t e s t i n g t h e r e c o l l e c t i o n and s i f t i n g 
t h e c o n s c i e n c e o f t h e w i t n e s s . " Another p u r p o s e I s t h a t d e d d i n g o f f i d d s 
"judge b y h i s demeanor upon t h e s t a n d and manner i n which h e g i v e s b i s t e s t i m o n y 
whether h e l e worthy o f b e l i e f * " See Mattox v . U . S . , , 156 US 237 a t 242 -243 (1&95) . 
MSPB a c c e p t a n c e o f unsuppor ted and u n s u p p o r t a b l e i n p u t f r o m « o f f i d d s a c t i n g 
f o r p u r e l y p e r s o n d r e a s o n s i s d e a r l y a d e l i b e r a t e d a p i n t h e f a c e o f t r u t h . 

The p a g e 5* r e f e r e n c e t o vague "compliance w i t h h e d t h s tandards" t h a t a r e 
n o t i d e n t i f i e d r e f l e c t s i n t e n t i o n d contempt f o r AR 1 - 8 and t h e G r i e v a n c e Report^ 
AR 1 - 8 i s . a n a d d i t i o n a l r e g u l a t i o n which must d s o b e ' c o m p l i e d rith. I n 
a d d i t i o n t o compl iance w i t h h e d t h s t a n d a r d s , which i s r e q u i r e d anyway, t h e 
Grievance .Report e x p r e s s l y s t a t e d t h a t '•It i s d e a r t h a t -the rights o f smokers 
e x i s t o n l y i n so f a r a s d i s c o m f o r t o r u n r e a s o n a b l e annoyance i s n o t c a u s e d t o 
nonsmokers ." The Report e x p r e s s l y emphasized t h a t d e d s i o n on whether _-__hhi s 

happening - - i s .a p e r s o n a l d e t e r m i n a t i o n t o b e made b y t h a t . i n d i v l d u d ? " T L V s 
do n o t e x i s t f o r "d i scomfort" and "unreasonable annoyance?" A 27 Aug 79 l e t t e r 
from t h e P u b l i c H e d t h S e r v i c e a d v i s e d me t h a t " t h e number o f compounds found 
i n t o b a c c o smoke i s c u r r e n t l y e s t i m a t e d te b e o v e r 4 , 0 0 0 . " The e n t i r e l i s t 
o f T L V s a s d t e d i n OSHA R e g u l a t i o n 191CC1000, Subpart Z , -througx Change 6 , 
o o n t d n s t j e l l rcmder 1 , 0 0 0 e n t r i e s . The m o l e c u l a r c o m p l e x i t y o f t o b a c c o smoke 
makes d e a r t h a t t h e r e i s n o t , and u n d o u b t e d l y p r a c t i c a l l y c a n n o t . b e , a "CLV f o r 
tobacco e-tokel »There d e a r l y i s no TLV f o r t o b a c c o smoke o n t h e l i s t . 

The 18 A p r i l 1?80 l e t t e r from Mr. Hoover p r e t e n d e d t h a t " d r c o n t e n t s t u d e s 
performed i n t h e irmnediate work a r e a o f Mr. P l e t t e n ' e* employment, TJB.5 , 
i n d i c a t e t h a t £ h e d r c o n t a m i n a t e s do n o t exceed t h a t which a r e a c c e p t a b l e / 
p r e s c r i b e d b y AR 1 - 8 , TAB A. AR 1 - 8 i s a r e g u l a t i o n .on t o b a c c o smokef y e t had-
MSpBJread; TAB 5 , i t would h a v e found a l l e g e d r e s u l t s / f o r "Carbon Monoxide? aud i 
f o r "Nltrpgen I f t o x i d e ; " Mr? H o o v e r ' s a l l e g a t i o n i s t h u s f a l s e / m i d e a d i n g . * 
AR 1 - 8 d o e s n o t even make de __UtJ_dT_ r e f e r e n c e t o any t o b a c c o . o h e n d c d s , much 
l e s s s i n g l e o u t , t h o s e two i t e m s ' f r o m among t h e 4 , 0 0 0 i n v o l v e d ? There I s d s o 
an apparent second f d s e h o o d i n Mr, Hoover* s l e t t e r ; I j c o n t i n u e t o deny t h a t 
such s t u d y occurred—no such s t u d y was apparent t o me«- Had each a s t u d y o c c u r r e d , 
I would have i m m e d i a t e l y s u b s t i t u t e d my --personal d e t e r m i n a t i o n " a s i n d i c a t e d 
i n t h e Gr ievance Report a t p ? 1 2 . Dr. H o l t and Mr. Braun c a n n o t b e t r u s t e d t o 
make my " p e r s o n d de terminat ion" , f o r me; and t h e y a r e n o t a u t h o r i z e d t o do so? 
l e t t h e y a r r o g a n t l y make my " p e r s o n d de terminat ion" , and a l l t h e o t h e r s f o r o t h e r r 
nonsmokers a t , t h e . i n s t a l l a t i o n * 1 , i n t h d r c o n t i n u e d d e f i a n c e o f t h e R e p o r t ' s 
o b s e r v a t i o n s oh p . 1 1 . 

Has management p r o v i d e d f d s e o r n d d e a d n g i n f o r m a t i o n ? The ; Grievanee 
Report h a s g i v e n n o t i c e o f what AR 1 - 8 p r o v i d e s — r e m o v e d i s o p m f o r t , n o t t h e 
v i c t i m s o f d i s c o m f o r t : Guidance n e e d o n l y b e " s u f f i d e n t l y d e f i n i t e t o g i v e 
n o t i c e o f I "he r e q u i r e d oonduot t o o n e who would a v o i d i t s p e n d t i e s . . . . 
N© more t h a n a r e a s o n a b l e d e g r e e o f c e r t d n t y oan be-.demandedi Nor i s i t u n f a i r 
t o r e q u i r e t h a t o n e who d e l i b e r a t e l y g o e s p e r i l o u s l y c l o s e t o an a r e a o f p r o s c r i b e d 
conduct s h a l l t a k e t h e risk t h a t h e may c r o s s t h e l i n e , " Boyee Motor L i n e s , I n o ; , 
v . U. S . , " 3 4 2 US 337 a t 340 ( 1 9 5 2 ) ? Management h a s c r o s s e d i h e l i n e i n endanger ing 
and d s c o m f o r t l n g me, and I n i g n o r i n g t h e rights o f nonsmokers? 
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A b a r i c q u e s t i o n o f why t h e Gr ievance Report , 25 January 1980, was n o t 
Implemented was n o t a d d r e s s e d . As a s imple m a t t e r o f competence , i t i s e a s y 
t o n o t e t h a t t h e Report I s r e p l e t e w i t h i n f o r m a t i o n on t h e e q d t a b l e b d a n c e 
r d a t i o n s h i p t h e .Army I t s e l f h a s d e f i n e d . U n l i k e what i s e v i d e n t from t h e MSPB 
d e d s i o n , t h e Army Examiner I s f a m i l i a r w i t h t h e n a t u r e and f u n c t i e f t l n g o f en 
o p e r a t i n g d v i l l a n p e r s o n n e l o f f i c e . Competent p e r s o n n d s p e d a l i s t s a r e r o u t i n e l y 
aware o f t h e range e f p o t e n t i d a c t i o n s open t o management; d t e m a t i v e s o f t e n 
e x i s t . The Ebcaminer h e l d d i s c u s s i o n s w i t h me. The Examiner n o t e d t h e t h r u s t 
o f -the g r i e v a n c e a s s e e k i n g d e l i n e a t i o n o f t h e e q u i t a b l e b a l a n c e d e f i n e d b y 
t h e agency"? "the Examiner s u s t a i n e d t h e major, p o i n t s e x a c t l y conf i rming t h e 
major t h r u s t o f t h e g r i e v a n c e ? Competent p e o p l e - q u i c k l y gra^> t h e m d n p o i n t 
o f a m a t t e r . Competent p e o p l e s e e t h e f u l l range? The l o c d i n s t a l l a t i o n was , 
and i s , r e f u s i n g . a c t i o n e x c e p t on a minimal l e v e l and e s s e n t i a l l y o n l y when a 
compla in t a r i s e s ? Such i s d e a r l y n o t t h e " a f f i r m a t i v e a c t i o n " s p e d f l e d b y 
AR 1 - 8 ? 

Competent and r e a s o n a b l e p e o p l e do n o t a l w a y s a g r e e o n j u s t what i s r easonab le? 
However, u n l i k e MSPB, t h e competent Examiner d i d n o t t a k e o u t o f c o n t e x t t h e 
h i g h range e f compl iance a o t i o n s d t e d i n t h e g r i e v a n c e a s i l l u s t r a t i v e ' examples 
o f t h e h i g h r a n g e . U n l i k e MSPB, t h e competent Examiner d d n o t f o c u s on such 
p e r i p h e r d m a t t e r s . No competent p e r s o n even q u e s t i o n s t h a t s e v e r e a c t i o n can 
and would be t a k e n a g d n s t a p e r s o n whe.se m i s c o n d u c t c a u s e d a f i r e o r explosion*? 
Yet "MSPB d e l i b e r a t e l y d i s t o r t s t h e emphas i s and p r e t e n d s t h a t t h e a u t h o r i t y f o r 
d e a l i n g w i t h s e v e r e v i o l a t i o n s somehew I n e a p l l c a b l y p o s e s "an undue hardship',"" 
MSPB e b v i e n r i y d e e s n o t demonstra te even a de i r in lmla u n d e r s t a n d i n g o f t h e d i s ­
t i n c t i o n between "undue h a r d s h i p " and " p e r s o n d r e l i e f ? * A c t i o n a g d n s t a p e r s o n 
whose m i s c o n d u c t c a u s e s a f i r e , e x p l o s i o n , o r o t h e r s e v e r e endangerment i s 
o b v i o u s l y n e t "jpersond r e l i e f " t o any v i c t i m , b u t such a c t i o n i s n e t a t a l l "an 
undue hftrdship*^.' MSp&has i n e x p l i c a b l y . f o c u s e d major a t t e n t i o n e n t h e h i g h range 
o f t h e c a s e ? e s s e n t i a l l y d i s r e g a r d i n g a l l a s p e c t s o f t h e . e q u i t a b l e b d a n c e 
guidance which y e r e t h e major t h r u s t o f b o t h t h e g r i e v a n c e and t h e G r i e v a n c e 
Report . Competent p e r s o n n e l s p e d a l i s t s w i th o p e r a t i n g , o r f l d d " , e x p e r i e n c e 
e a s i l y grasp o u r c o n t i n u i n g b a l a n c i n g r o l e ? Management o f f i d d s may want a 
d i s d p l i n a r y a c t i o n t o o s e v e r e , w h i l e u n i o n o f f i d d s may want i t t o o l o w ; e u r _ 
competent a d v i c e i s t o d e d rith b o t h and recommend an o p t l m d c o u r s e e f action",. 
Some p e o p l e want g r a d e d a s s i f i c a t i o n s . s e t t o e h i g h ; r o l l b a c k s o f a v e r a g e g r a d e s 
produce p r e s s u r e s i n t h e o t h e r d r e c t i e n ? We p e r s o n n d s p e d a l i s t s i n t h e m i d d l e 
a r e r e s p o n s i b l e f o r b d s n d n g ? The. competent Army Examiner i m m e d i a t e l y g r a s p e d 
t h e l e v e l s , l e w , m e d u m , \ _ n d ~ h l g h I n v o l v e d ? Management was i n s i s t i n g o n d o i n g 
a lmos t n o t h i n g ; I c o u n t e r e d w i t h the. major t h r u s t a t t h e e q u i t a b l e b d a n c e , b u t 
w i t h some h i g h range p o i n t s drawn from-!experience o f what h a s b e e n done , g e n e r a l l y 
i n c o o p e r a t i o n w i t h t h e l e g d i o f f i c e ; 

The l e g d o f f i c e r e p r e s e n t a t i v e s t h e n h a n d l i n g t h e s i t u a t i o n I m m e d i a t e l y 
u n d e r s t o o d t h e souree ( s ) t o b e c a g e s drawn from e x p e r i e n c e . On .19 June 1979, t h e 
l e g d o f f i c e i m m e d i a t e l y supported t h e % e q u i t a b l e b a l a n c e g d d a n c e a g a i n s t any 
d s o o m f o r t , endangerment, o r u n r e a s o n a b l e annoyance? and a d v i s e d management t o 
a c t on t h e f a c t s o f whether o r n o t such was happening;- S i n c e i t was, and Is"* 
management shou ld h a v e a c t e d , and .undoubted ly would hfcveV However,*1 p e r s o n s such 
a s M e s s r s , Sh irock and Braun p r o v i d e d f d s e i n f o r m a t i o h c o n n o t i n g t h a t d r speed 
was t h e k e y , and t h d r wrongful i n p u t e s s e n t i a l l y " r e p e d e d " t h e e q u i t a b l e b a l a n c e 
g u i d e l i n e s s e t b y t h e a g e n c y . The Examiner over-ruled - t h e i r wrong emphas i s on 
sudh i r r e l e v a n c e s and conf irmed t h a t t h e i r r e l i a n c e on T L V s was "no e v i d e n c e " a t 
a l l o f compl iance w i th t h e r e l e v a n t r u l e s such a s AR 1«2}? U n f o r t u n a t e l y ? t h d r 
i n s u b o r d i n a t e b e h a v i o r h a s c o n t i n u e d t o t h e - p r e s e n t , T h d r i n s u b o r d i n a t i o n h a s -
b e e n a b e t t e d by t h e t u m o v e r v i n t h e l e g d and "personnel o f f i c e s ? 
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The 25 January 1980 Grievance Report h a s n o t been Implemented; t h e r e a s o n 
i s t h a t p e r s o n s such a s Messrs? Braun and Shirock i n s u b o r d i h a t e l y o p p o s e t h e 
AR 1 - 8 f a c t o r s i d e n t i f i e d I n t h e Report . They t h e r e f o r e i n s i s t on u s i n g t h e 
I r r e l e v a n t f a c t o r s t h e Report o v e r r u l e d a s "no e v i d e n c e " a t a l l o f compl iance 
w i t h AR 1-8? The harm o f second hand smoke h a s been p r o g r e s s i v e l y u n d e r s t o o d 
s i n c e l o n g b e f o r e t h e 1970 OSHA l a w , and l o n g b e f o r e TLV s? The d i f f e r e n c e between 
a competent examiner and MSPE i s t h a t a competent Examiner does , n o t xubberstamp 
whatever*a p a r t y c h o o s e s t o s a y ; competent p e o p l e ask f o r p r ^ p f , e v i d e n c e , and 
documentat ion- - . the d e t a i l s t h a t some p e o p l e w i t h l e a r n i n g d i s a b i l i t y may h a v e 
d i f f i c u l t y g r a s p i n g ? ' When p e o p l e i g n o r e d e t a i l g . p r o p e r I n f e r e n c e s a r e n o t 
drawn, and t h e m d n p o l n t ( s!|' beoome' garbled. ' 

I t i s i n t e r e s t i n g t h a t among management's c o n c e a l m e n t s o f e v i d e n c e , t h e f o i l 
25 January 1980 Grievance Report was n o t p r o v i d e d t o MSPB. !The management a t t i t u d e 
a g a i n s t AR 1 - 8 i s s e e n , f o r example , i n an 8 August 1979 memo from Dr-? H o l t and 
Mr? Braun. o b j e c t i n g t o e f f e c t i n g e d u c a t i o n d programs o f t h e s c o p e contempla ted 
b y AR 1 - 8 . That memo s d d "Conducting such p u b l i c r e l a t i o n s i n s t r u c t i o n s however*-
I s n o t c o n r i d e ^ e d . p a r t o f t h e m e d i c d f u n c t i o n and o r m i s s i o n a t . t h i s f a d l i t y ? " 
Imagine t h a t ! Dr? H o l t d o e s n o t want t o b e i n v o l v e d w i t h t h e Not 1 h e d t h problem! 
He l e a smoker .who d e a r l y d o e s n o t wan^bo s e t t h e k i n d o f example t h a t I s 
m e d i c a l l y recommended; s e e S te l lman and S t e l l m s n , "Women's O c c u p a t i o n s , S t o k i n g , 
and Cancer and Other D i s e a s e s , " 3 1 CA-A Cancer J o u r n a l f o r C J i n i d a n s 29?*43 
( 1 9 8 1 ) , a t 4 0 , " S e t an example f o r y o u r p a t i e n t s and y o u r s t e f f : d o n ' t smoke. 
Encourage o t h e r s .not t o smoke?" Dr?> H o l t s e t s a t e r r i b l e example , end f o r h i s 
own p e r s o n d r e a s o n s i n r e p r i s d f o r my p o i n t i n g such f a c t s o u t , p r e t e n d s t h a t 
my c o n d t i o n h a s "somehow suddenly changed on 17 March 1980 p r e d u d l h g me from 
working, I q u e s t i o n whether Dr"? H o l t knows t h e d i f f e r e n c e be tween asthma, which 
i s e p i s o d e , a n d . ( e . g ? ) emphysema, a permanent c o n d t i o n . Dr-? H o l t d e a r l y 
d o e s n o t d i s p l a y a g r a s p o f t h e range o f m e d l c a l l r e a l i t y ; o £ c o n d i t i o n s t h a t 
are i n t r i n s i c a l l y d f f e r e n t t h o u ^ i a f f e c t i n g t h e same o r g a n . 

Though t h e . i n s t a l l a t i o n M e d c d - O f f i c e h a d c o n f e s s e d , t h e i n s t a l l a t i o n 
p r e t e n d e d e d u c a t i o n a l programs w e r e o c c u r r i n g , t h e n and now? The d i f f e r e n c e 
between a competent Ebcaminer and MSPB i s t h a t a competent Examiner a s k s t o s e e 
t h e p r o o f , l e t MSPB r e f u s e d t o h a v e even t h e c o u r t e s y t o a s k , t o even a c t on 
t h e 25 August 1980 j n o t i o n submit ted t o o b t a i n I n f o r m a t i o n t o back up t h e supposed 
management a c t i o n s . Mr. Hoover? s 18 A p r i l 1980 l e t t e r made t h e same p r e t e n s e s 
o f a o t i o n t h a t had n o t f o o l e d t h e a g e n c y ' s own Examiner? 

. P e o p l e a c t i n g i n g o o d f d t h do riot n e e d t o b e g u i d e d b y t h e hand l i k e a 
l i t t l e c h i l d . 3he 25 Jan 80 Report, , p . 11 , n o t e d t h a t "no e v i d e n c e was o f f e r e d 
t o I n d i c a t e t h a t t h e Cbmmand h a d c o n s i d e r e d t h e rights o f a l l jnonsmoker_&" 
The Examiner was aware o f my d a s s a c t i o n s i n EED t o i n d u c e such r e c o g n i t i o n ; 
management p r e t e n d s t o h a v e taken t h e h i n t on no e d u c a t i o n d programs, , b u t 
management h a s n o t even p r e t e n d e d t o h a v e t a k e n t h e h i n t on - t h i s a s p e c t . . I n 
a r e c e n t h e a r i n g , Mr? Hoover (who r e p l a c e d Mr. Grimmett) a d m i t t e d h e was, more 
opposed t o a c t i o n s sought b y me t h a n Mr, Grimmett h a d b e e n . I t i s h a r d t o b e l i e v e 
t h a t t h e range o f a c t i o n g o e s b e l o w l o w , b u t d e a r l y r e p r i s a l , f o r s e e k i n g 
compl iance i s worse than m e r e l y m i r d m d compl iance . Presumably h a d Mr? Grimmett 
remained, e f f o r t may h a v e b e e n s t a r t e d t o t o a c t on t h e rights.of nonsmokers 
i n o r d e r t o b e g i n t h e e q d t a b l e b d a n c e p r o c e s s s p e c i f i e d b y AR 1 - 8 . A s i t i s , 
management r e f u s e s t o b e g i n ? and p u n i s h e s me b e c a u s e o f my d a s s a o t i o n e f f o r t s . 
P r o t e c t i n g o t h e r s * rights b y i n i t i a t i n g ^ t h e r e q u i r e d e q u i t a b l e b a l a n c e c o u l d 
render my s i t u a t i o n moot ; b u t management f e a r s a p r e c e d e n t o f c o m p l i a n c e . 

P a g e o f J J p a g e s ? A f f i a n t ' s i n i t i d s : 



Page 13 o f t h e 25 January 1980 USACARA R e p o r t n o t e d w i n d i c a t i o n t h a t t h e r e 
a r e a number of p o i s o n s i n t h e a i r , kj>r&ps$r^&bhdy^63&& fi_^-_b_a_ped? * Even 
"_h_ s tudy a l l e g e d l y performed byTARCCM d i d f i n d p o i s o n s . The a l l e g e d s tudy 
i s summarized i n a 20 February 1980 s t a t e m e n t by t h e I n d u s t r i a l H y g i e n i s t , 
E. F . Braun, and t h e Medica l O f f i c e r , Dr. F r a n c i s J . H o l t . The a l l e g e d s tudy 
l o o k e d o n l y f o r two ( 2 ) i t e m s o f t h e more t h a n 4 , 0 0 0 s u b s t a n c e s i n t o b a c c o 
smoke. I t was n o t ^-worst c a s e , " and i t was i n a d e q u a t e ? I t r e f l e c t s t h e TARCOM 
a t t i t u d e o f n o t w a n t i n g t o g e t r i d of t h e p o i s o n s ; TARCOM would r a t h e r g e t r i d 
of t h e v i c t i m s ? W i t n e s s t h e remarkable conf e s d o n : "Persons w i t h c h r o n i c 
lung and c h e s t c o n d i t i o n s should be c l e a r e d by t h e i r p e r s o n a l p h y d d a n t o 
work i n t h e s e a r e a s . " That i s n o t an i n d i c a t i o n o f " a f f i r m a t i v e a c t i o n " t o 
s o l v e a problem and g e t r i d o f t h e " s a f e t y hazard?" The a t t i t u d e i s f u r t h e r -
e v i d e n t i n t h e f a c t t h a t "h igh r i s k p e r s o n n e l " have n o t b e e n informed o f t h e 
need f o r such c l e a r a n c e . The s o l u t i o n i s t o p r e v e n t t h e h a z a r d , n o t bja t r y t o 
evade a solut ion?? When page 13 r e p e a t s t h e f a c t o f Command a u t h o r i t y * i t means 
i t i s i m p o r t a n t . TARCOM had d e n i e d a u t h o r i t y ; b u t t h e Repor t comes down en 
TARCOM'for say ing t h a t ? When a s a f e environment i s mandatory, an employerrof 
course h a s a u t h o r i t y t o p r o v i d e i t f? 

Page 14 i s p a r t i c u l a r l y s t r o n g . TARCOM had n o t proven a work a r e a 
"reasonably f r e e of c o n t a m i n a t i o n . " "There i s no e v i d e n c e t h a t an a n a l y r i s ~ o f 
t h e a i r c o n t e n t was made." That i s a p a r t i c u l a r l y s i g n i f i c a n t f i n d i n g b y t h e 
Examiner? The TARCC_t S a f e t y O f f i c e r had a s s u r e d me i n w r i t i n g on 18 June 1979" 
t h a t a "survey" had b e e n done and " t h a t a hazardous c o n d i t i o n d o e s n o t e x i s t ? " 
I q u e s t i o n e d t h e accuracy o f t h e a l l e g a t i o n t h a t a "survey" had b e e n done? I 
had n o t seen any "survey" personnel '? I w r o t e t o t h e Commanding G e n e r a l and a s k e d ? 
By l e t t e r 16 August 1979 , Major G e n e r d Oscar C. D e c k e r , J r . , a s s u r e d me t h a t 
"the survey was conducted . • ; o v e r a f o u r day p e r i o d , b e g i n n i n g a t about 0900 
h o u r s , s topp ing a t l u n c h , and t h e n from 1300 t o 1500 h o u r s • . ? t h e c o r e h o u r s 
o f f l e x t i m e when most employees a r e on t h e i n s t a l l a t i o n . Smokers w e r e p r e s e n t 
i n t h e a r e a . • • ? B u i l d i n g 1 had b e e n p r e v i o u s l y surveyed . . • The P o s t 
I n d u s t r i a l H y g i e n i s t and a p r o f e s s i o n a l s a f e t y e n g i n e e r conducted t h e . survey." 
. . . Readings and c a l c u l a t i o n s were v e r i f i e d by b o t h p e r s o n n e l . . . y o u have 
been g i v e n a p r i v a t e o f f i c e and a p p r o p r i a t e c h e c k s have b e e n made t o v e r i f y a 
proper c l e a n a i r s u p p l y . " When t h e Genera l s a y s someth ing , I n o r m a l l y assume 
i t i s t r u e . Bht v i o l a t i o n s " were d e a r ? s o when a p r o f e s s i o n a l Examiner months 
l a t e r f i n d s "no e v i d e n c e " d e s p i t e such a l l e g e d thorough "survey" and " a p p r o p r i a t e 
c h e c k s , " t h e q u e s t i o n of Command c r e d i b i l i t y and t r u t h f u l n e s s becomes v e r y 
s e r i o u s . I sGaw no such "survey" and " a p p r o p r i a t e checks'? 0 I saw n o s tudy a s 
a l l e g e d by t h e 20 February 1980 document". So b a s e d on t h e TARCOM r e c o r d , i t i s 
ny p o d t i o n t h a t t h e r e were no such s u r v e y s made, and t h i s w i l l c o n t i n u e t o b e 
my p o s i t i o n u n t i l a c c e p t a b l e proo f o t h e r than t h e 16 August 1979 l e t t e r and t h e 
20 February 1980 s t a t e m e n t i s p r o v i d e d ? (Even i f such s t u d i e s were made, t h e 
r e s u l t s d i f f e r e d ; t h e f i r s t s tudy a l l e g e d no hazard even t o " p e r s o n s with" c h r o n i c 
lung and c h e s t c o n d i t i o n s . ) Some p e o p l e rill say a n y t h i n g ? 

Page 14 .again n o t e d TARCGH a u t h o r i t y t o c o n t r o l smoking, e v e n . " t o ban a l l 
smoking . . . . " Smokers would r e a c t t o t h a t f a c t u a l o b s e r v a t i o n l i k e an a l c o h o l i c 
t o P r o h i b i t i o n ! The i d e a of " l e s s smoking or more v e n t i l a t i o n " must t e r r i f y 
them. The v e n t i l a t i o n sys tem cannot "remove smoke" or p r e v e n t "endanger ," 
" d i s c o m f o r t , " "unreasonable annoyance ," or " i n f r i n g e " even when i t i s o n , much 
l e s s when o f f • Even presumably a t f u l l power* i t i s n o t enough:? I f "more 
v e n t i l a t i o n " i s n o t p o s s i b l e , t h e o n l y s o l u t i o n would b e " l e s s smoking." 

Page **?., ot , p a g e s . "_.;- A f f i a n t ' s i n i t i d s : 



Gasper v . L o d s i a n a Stadium & . E x p o s i t i o n , 577 P*?2d 897 ( 1 9 7 8 ) p r o v i d e s 
i n s i g h t i n t o t h e c u r r e n t situation;'" The C i r c u i t Court n o t e d t h a t t h e " p l a i n t i f f s 
h a d no c o n s t i t u t i o n a l right t o s top o t h e r l n d i v i d u d s . f r o m smoking i n Superdome, 
o p e r a t e d b y L o u i s i a n a Stadium and E x p o s i t i o n D i s t r i c t , ' w h i l e per formance was i n 
p r o g r e s s , " a t 898, . p i d n t i f f s t h e r e d h were n o t e m p l o y e e s ot t h e S ^ e r d o m e ; t h e 
rights o f cus tomers a r e c o m p l e t e l y d i s t i n g u i s h a b l e from t h o s e o f employees . The 
C o n s t i t u t i o n d e d s w i t h t h e broad sweep o f p r i n d p l e , t h e right t o due p r o c e s s , 
t h e right t o e q u d p r o t e c t i o n o f t h e l a w s , freedoms.of e x p r e s s i o n ; e t c . The I s s u e 
o f smoking i n v o l v e s s p e d f i c a p p l i c a t i o n o f g e n e r d p r i n d p l e s . 

G e n e r d p r i n d p l e s a r e b r o u g h t t o b e a r on s p e c i f i c f a c t s ; my e d u c a t i o n d ' ' and 
j o b e x p e r i e n c e tells me t h a t o b v i o u s f a c t . The s u i c i d a l b e h a v i o r t h a t ^ L s smoking 
was n o t a b i g problem i n t h e l 7 8 o ' s i n America. The r i g h t t o work i n s a f e 
c o n d t i o n s , i n d e e d t h e right t o work I t s e l f a s t h e Supreme Court h a s -r i {£ i t_y n o t e d , 
i s p r o t e c t e d . - I n t h e 25 January 1980 Repor t , t h e Examiner b o i l e d down t o t h e 
m a t t e r o f hpw t o p r o t e c t t h a t right t o two> a s p e c t s : " l e s s smoking o r more 
v e n t i l a t i o n , " p.* 7 . What i s protec ted^' b y t h e C o n s t i t u t i o r i , b y l a w , and b y 
r e g u l a t i o n s , i s t h a t t h e g o d o f l e t t i n g t h e employee work i s t o b e a c h i e v e d ; 
The C o n s t i t u t i o n d o e s n o t p r e s c r i b e hows t h e a u t h o r s o f t h e C o n s t i t u t i o n p r e ­
sumed t h a t i t s r e a d e r s would . p o s s e s s common s e n s e gnd n o t b e m e n t a l l y i m p a i r e d 

b y reason o f m e n t d d i s o r d e r , l e a 3 M n g ^ e _ S _ M § ^ ; a i e i i l ^ " m , J e t e v 

The p h r a s e o l o g y o f 6 4 C d . ' Law Review 702 , a t 707 , s h e d s l i # i t on t h i s 
a s p e c t . The ri^ht t o work and l e g d "duty o f t h e employer t o p r o v i d e a r e a s o n a b l y 
s a f e p l a c e t o work f i t s c o m f o r t a b l y w i t h i n " C o n s t i t u t i o n d p r i n d p l e s w i t h o u t 
p r e s c r i b i n g a s p e d f i c methodology? M e t h o d o l o g i e s change? Moreover , t h e f a c t 
t h e Gasper " p i d n t i f f s had no c b n s t i t t t t l o n d right" t o what t h e y asked d s o " f i t s 
comfor tab ly w i t h i n e x i s t i n g p r i n c i p l e s " s i n c e p r i n c i p l e s o n c u s t o m e r s a s d s t i n c t 
from p r i n c i p l e s on employees a r e s e p a r a t e p r i n c i p l e s " i n no way i n c o n f l i c t w i t h 
each o t h e r . They a r e on d i f f e r e n t l e g d p l a n e s . 

The C i r e d t Court n o t e d t h a t v a r i o u s a u t h o r i t i e s c o u l d h a v e w r i t t e n r u l e s oh 
t h e s p e d f i c s u b j e c t o f smoking, f o r example, u n d e r - p o l i c e power" o r " i n t e r s t a t e 
t r a n s p o r t a t i o n " p r i n d p l e s , b u t t h a t Hie d t e d a u t h o r i t i e s h a d n o t done soT? Based 
on t h e f a o t s p r e s e n t e d t o t h e Court, t h e r e was a " g r e a t v o i d " ? I n my s i t u a t i o n 
and t h a t o f o t h e r nonsmoking employees a t t h e i n s t a l l a t i o n ( e s p e d a l l y when t h e i r 
right t o work i n s a f e t y and comfort h a s b e e n - d . r e g a r d e d ) , t h e r e a r e m u l t i p l e p r o -
t l v t i v e r u l e s . These i n d u d e b u t a r e n o t l i m i t e d t o 5 *-"SC 7 9 0 2 ( d ) ; EPM Supplement 
7 5 2 - l , S l - 6 . d ( 3 ) ; EPM Supplement 5 3 2 - 1 , S 8 - 7 ; . . t h e agency 385 s e r i e s r e g u l a t i o n s ; 
C i v i l i a n P e r s o n n d R e g u l a t i o n 700 , 75t?A?_3.b and 4 , e ; TACOM R e g u l a t i o n 6 0 0 - 5 , 
5-5®>. ( 2 ) , ( 3 ) , ( " 0 , ( 5 ) , ( $ , ( 7 ) , a n d / o r ( 8 ) , and Appendix B? 1 - 6 and 9 - 1 0 ? 
among o t h e r s . S t o k i n g I s a " p e r s o n d m a t t e r , n b t an o f f i d d - j o b r e q j o n s i b i l i t y f 
And,* o f c o u r s e , t h e r e i s AR 1-8? 

The C i r c u i t Court d s o n o t e d what a c t u a l l y happened on t h e s u b j e c t o f t h e 
P r o h i b i t i o n o f d o o h o l , w i t h r e f e r e n c e t o t h e p u b l i c . P e o p l e who want t o dr ink 
s imply wanted t o c o n t i n u e . R u l e s govern ing t h e p u b l i c a r e o n e t h i n g ; r u l e s 
govern ing employee b e h a v i o r a r e q u i t e a n o t h e r . And u n l i k e i n P r o h i b i t i o n ; "we 
know from surveys o f p u b l i c o p i n i o n and a t t i t u d e s t h a t t h e g r e a t m a j o r i t y o f smokers— 
9 0 per-cent—have d t h e r t r i e d t o q u i t smoking o r would p r o b a b l y q u i t , " 5 3 , 8 C d 
Law Review 1423, a t 1433. E h f o r d n g r u l e s would d d them, and nonsmokers? 

Page o f 55 p a g e s . A f f i a n t ' s . i n l t i d s : "*• 



The P u b l i c H e d t h Servijce i n O c t o b e r 1977 p u b l i s h e d n a t i o n w i d e a p r o g r e s s 
r e p o r t on d e c r e a s e i n smoking, The S t o k i n g D i g e s t . Zt c a l l e d n a t i o n d a t t e n t i o n * 
t o t h e Shimp c a s e , 368 A2d 4 0 8 ( 1 9 7 6 ) , where in j u d l d d n o t i c e was t a k e n "of t h e 
t o x i c n a t u r e o f d g a r e t t e smoke," I n d u d n g o f t h e number e f p e r s o n s a l l e r g i c o r 
s e n s i t i v e t o i t . Endangerment and d s c o m f o r t from smoke was a t t h e same t i m e 
b e i n g banned b y t h e Army. The Siimp d e d s i o n was n o t rendered i n a c o m e r , 
unknown t o anybody? (The American Lung A s s o d a t i o n d s o p u b l i s h e d t h e c a s e 
n a t i o n w i d e . ) The P u b l i c H e d t h S e r v i c e s t a t e d i n The S t o k i n g D i g e s t t h a t , 
"Nearly t w o - t h i r d s o f t h e p o p u l a t i o n f i n d I t annoying t o b e n e a r a p e r s o n whb 
I s smoking. Even more than a t h i r d o f t h e smokers f e d t h i s way. There h a s 
b e e n a growing c o n v i c t i o n t h a t nongpokers h a v e t h e j l g h t t o b r e a t h e d r f r e e 
fromn c i g a r e t t e smoke. . • . T h r e e - f o u r t h s o f a d u l t s f e d management s h o u l d h a v e 
t h e right t o r e s t r i c t s a c k i n g i n o f f i c e s and f a c t o r i e s whether o r n o t i t p o s e s 
a s a f e t y hazard?" Any s a f e t y h a z a r d i s a h a z a r d t o somebody; t o b a c c o smoke i s 
a. h a z a r d t o a t l e a s t 10-155?- o f - f e e ' p o p u l a t i o n b a s e d on 1976-1977 d a t a ; and t h e 
p . 7 s t i p u l a t i o n t h a t o t h e r s ' smoking - t toes c o n s t i t u t e a s a f e t y h a z a r d t o " m e , 
was b a s e d on such d a t a . The p e r c e n t a g e i s - n o t l e s a i n 1981 , u n d o u b t e d l y more? 
b a s e d on t h e s t u d i e s f rom- lung c a n c e r d e a t h s e f nonsmoking women? 

Army a g r e e s t h a t when smoking I s a s a f e t y h a z a r d , . s a f e t y r u l e s apply1? 
T h i s c a s e c o n c e r n s i n s u b o r d i n a t e l o c d o f f i d d s who a r e f l o u t i n g b o t h Army and 
t h e Gr ievance Report . Management a g r e e s t h a t o t h e r s ' : smoking endangers , die?* 
comfor t s , and u n r e a s o n a b l y annoys me; y e t t h e AR' 1 - 8 .guidance i s r e f u s e d t o be T 

i n v o k e d ; Management d s o r e f u s e s t o . t a k e a f f i r m a t i v e a o t i o n tp p r o t e c t others?"" 
C l a s s a o t i o n r e l i e f i s o b v i o u s l y a u t h o r i z e d u n d e r EED r u l e s ] i f management were 
p r o t e c t i n g o t h e r s , t h i s s i t u a t i o n would b e moot . R d a t i v e t o p r o t e c t i o n under-* 
r u l e s such a s .AR 1 - 8 , d e d d i n g o f f i d d s a r e "to i n q u i r e n o t m e r e l y whether i t 
was d e n i e d I n . e x p r e s s t erms b u t d s o whether I t w a s . d e n i e d i n s u b s t a n c e and 
e f f e c t , " N o r r i s v ; Alabama, 294 US'587 a t 590 ( 1 9 3 5 ) - I n t h a t c a s e , no b l a c k 
had s erved on a* j u r y w i t h i n t h e memory o f any l i v i n g p e r s o n ! i n t h i s c a s e , no. 
nonsmokers h a s b e e n p r o t e c t e d from b d n g endangered, , d s comfor ted , o r u n r e a s o n a b l y 
annoyed? No - p e r s o n d d e t e r m i n a t i o n s " have b e e n . o b t a i n e d from anybody. No 
m e n t a l l y d s o r d e r e d smokers have b e e n i d e n t i f i e d ? The v e n t i l a t i o n d o e s n o t 
"remove smoke" anywhere o n - p o s t ? The Command h a s n o t " c o n s i d e r e d t h e rights 
o f a l l nonsmokers?" No d r c o n t e n t s t u d i e s h a v e been done . No .smokers h a v e 
been t o l d n o t t o smoke I n t h e p r e s e n c e o f any s e n s i t i v e p e r s o n s ? l n d u d i n g - m e . 
No e q u i t a b l e b a l a n c e h a s been a c h i e v e d . No T L V s .are r e l e v a n t . 

Such, facts>make d e a r why t h e r e h a v e been m u l t i p l e o o m p l d n t s from o t h e r s . 
Mr* Braun, t h e J n d u s t r i d H y g i e n i s t , h a s n o t e d t h a t " d t h o u g i Mr. P l e t t e n was 
b o t h e r e d b y t h e i smoke t h e r e were s e v e r d o t h e r s a t t h a t t ime, who agreed witbh 
h l m . " Oo-worker Evelyn B e r t ^ m c o j n p l d n e d t o OWCP i i i F i l e No . A9-190131 . 
On t h e second l f l o o r , Mae Sweeney oomplained, a s documented 11 June 1980 b y Mr? 
Braun. The P e r s o n n d O f f i c e r e n 10 O c t 79 a d m i t t e d s e v e r d compensat ion d a l p s , 
" in f a c t , a t l e a s t s e v e r d employees have f i l e d d a l m - e stemming from smoking-
r d a t e d c o n d i t i o n s ? " ( I had f i l e d o n l y one d d r n n a t . t h a t t i m e . ) Many o t h e r * 
examples o f c o m p l a i n t s from o t h e r s c o u l d b e d t e d ; a h e a r i n g i s needed . 
C o n d d e r i n g t h a t so many o t h e r s a r e b d n g endangered, d i s c o m f o r t e d , o r u n r e a s o n a b l y 
annoyed, w i t h new s i t u a t i o n s b e i n g s u r f a c e d t o me p e r i o d c a l l y ? and whenever 
" t h e r e h a s been a systemwide lmpacib may t h e r e b e a sy s t emwide remedy," i n d e e d , 
"the r-emeey must b e d e s i g n e d t o r e d r e s s t h a t " f a c t , Dayton Bd. o f Ed. v . Brinkman. 
433 u s 406 a t 420 ( 1 9 7 7 ) ? 
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I t i s d e a r t h a t my i n t e r e s t i n b r i n g pror ic te lO'an environment r e a s o n a b l y 
f r e e o f c o n t a m i n a t i o n , " i"?ef , o n e t h a t " d o e s rk>t ""^"danger l i f e o r p r o p e r t y ? 
c a u s e d s c o m f o r t o r u n r e a s o n a b l e annoyance t o nonsmokers , o r i n f r i n g e upon t h d r 
rights," i s " c o g n i z a b l e and s u b s t a n t i d , * - j u s t a s was " S t a n l e y ' s I n t e r e s t i n 
r e t d n i n g c u s t o d y o f h i s c h i l d r e n . " I n my case , , i t i s u n d o u b t e d l y even-more s o ; 
t h e l e g d and r e g u l a t o r y g d d a n c e a l r e a d y e x i s t s p r o v i d i n g f o r a s a f e work 
environment . U n l i k e S t a n l e y , t h i s i s n o t a r e q u e s t f o r l a w o r r e g u l a t i o n t o b e 
changed o r s t ruck down? Enforcement i s what i s sought . The " r i g h t . t o r-emaln 
a t work under , s a f e c o n d i t i o n s , " 6 4 C d . Law Review 702 a t 714 ( 1 9 7 6 ) , h a s d r e a d y -
been j u d l d a l l y r e c o g n i z e d ? AR 1 - 8 makes c l e a r t h a t " s a f e t y c o n s i d e r a t i o n s " 
h a v e p r i o r i t y o v e r smoking. 5 USC 7 9 0 2 ( d ) u s e s t e r m i n o l o g y such a s " e l i m i n a t e 
work h a z a r d s and h e d t h risks," w i t h o u t h e d g i n g b y a "to t h e e x t e n t f e a s i b l e " 
p h r a s e a s i n OSHA. 

Thus, " f o r i t s p a r t , t h e " Army and US Government h a v e "made i t s i n t e r e s t 
q u i t e p l a i n , " j u s t a s I l l i n o i s h a d i n t h e S t a n l e y case? Army w a n t s i t s employees 
t o b e p r o t e c t e d . f r o m - e n d a n g e r m e n t , d s o o m f o r t , and u n r e a s o n a b l e annoyance , and 
t o h a v e an e q u i t a b l e ba l a n c e such t h a t a l l i t s employees work, w i t h o u t some b d n g 
s e n t o f f - p o s t , s u f f e r i n g from t h e e f f e c t s o f endangerment. The EpM-has r u l e s 
govern ing p o t e n t i a l l y " I n j u r i o u s " employees? The S t a t e o f Mich igan h a s r u l e s 
t o d d t h e m e n t a l l y d i s o r d e r e d , w i t h MSA I4*?800f42») a l l o w i n g p e a c e o f f i c e r s 
t o "take t h e i n d v i d u d i n t o p r o t e c t i v e c u s t o d y " wHen a p p r o p r i a t e ; MSPB i n s u l t s 
t h e S t a t e o f Michigan when i t p r e t e n d s t h a t h e l p i n g . p e o p l e i s "an undue h a r d s h i p . " 
Michigan u n d o u b t e d l y d o e s n o t f e d t h a t h e l p i n g m e n t a l l y d s o r d e r e d p e o p l e i s 
v i n d c t i v e , h a r s h , d i f f i c u l t , o r Improper. x , 

A l l o f " t h e s e a r e l e g i t i m a t e i n t e r e s t s , w e l l w i t h i n t h e power o f t h e S t a t e " 
and t h e Array ami US Government "to implement . -The,. Supreme Court d i d ("not q u e s t i o n 
t h e a s s e r t i o n t h a t " r u l e s c o u l d b e e n f o r c e d , and t h a t i t i s n o t "an undue h a r d s h i p " 
t o do s o . Who i s MSPB t o q u e s t i o n enforcement o f r u l e s ? S t o k e r s who endanger , 
d s o o m f o r t , u n r e a s o n a b l y annoy, o r p o s e a s a f e t y h a z a r d a r e t o b e c o n t r o l l e d ? 
Those a r e t h e ^ g o d s t o b e a c h i e v e d . Who i s MSPB to. i n s i s t t h a t i t i s "an undue 
h a r d s h i p " t o p r o v i d e v e n t i l a t i o n adequate t o a c h i e v e t h e g o d s , when t h e r u l e s 
r e q d r e such v e n t i l a t i o n . Who i s MSpB t o i g n o r e t h e G r i e v a n c e Report examples on 
p a g e s 13-15 f o r p o s s i b l e s o l u t i o n . To a c h i e v e t h e g o d s ? " l e s s smoking o r more 
v e n t i l a t i o n " i s . what t h e Array E___miner n o t e d t h a t i t a l l b o i l s down toK? The MSPB 
contempt f o r t h e r u l e s i s e v i d e n t i n t h e f a c t t h a t t h e s e examples were n o t t r i e d ; 
so we a r e s t i l l . i n t h e 25 Jan 80 t imeframe a s f a r a s compl iance i s concerned? 
Noth ing h a s happened even y e t . I n S t a n l e y , t h e Supreme Court asked some l o g l c d 
q u e s t i o n s , towards s o l v i n g t h e mat t er^ Who i s MSPB, t o t h i n k i t can o b t a i n f a c t s 
f r o m h u n d r e d s o f m i l e s away w i t h o u t even a l l o w i n g t h e f a c t s t o b e e n t e r e d ? (The 
l o c d j u d g e i n t h e S t a n l e y c a s e was a t l e a s t n e a r b y . ) A t 6 5 2 and 6 5 3 , t h e Supreme 
Court a s k e d , *»What i s t h e _ £ a t e i n t e r e s t i n s e p a r a t i n g c h i l d r e n from* f a t h e r s w i t h o u t 
a h e a r i n g d e s i g n e d t o de termine whether t h e f a t h e r i s u n f i t i n a p a r t i c u l a r d i l u t e d 
oase?" H e r e , what i s t h e governmente l i n t e r e s t i n . s a y i n g I am endangered t o t h e 

p o i n t o f u n f i t n e s s w i t h o u t a l l o w i n g a h e a r i n g t o d e t e r m i n e whether t h e environment 
i s i n v i o l a t i o n o f r u l e s ; whether m e n t a l l y d i s o r d e r e d smokerk have\^been i d e n t i f i e d ; 
whether o t h e r s a r e p r o t e c t e d ; whether s t u d e s have been done ; whether t h e Gr ievance 
Report h a s been implemented; e t c . (Hav ing j u s t l o s t t h e Gr ievance c a s e , i t i s 
c l e a r t h a t t h e i n s t a l l a t i o n d o e s n o t oome forward rith a presumpt ion o f compliance?* 
p a r t i c u l a r l y n o t when i t i s u s i n g t h e same d a i m s t h a t had$been r e j e c t e d ? ) I t 
i s o b v i o u s , a s i n S t a n l e y , t h a t t h e government " r e g i s t e r s no. g a i n -towards i t s 
d e c l a r e d g o d s when i t " o u s t s f i t i n d i v i d u a l s from-^non-oomplylng env ironments . 
I n d e e d t h e government t h e n " s p i t e s i t s 05^ a r t i c u l a t e d g o d s , " (Of c o u r s e , I 
"do n o t q u e s t i o n t h e a s s e r t i o n t h a t " t ^ ^ ^ e ^ ^ ^ ^ ^ ^ c ^ ^ ^ ^ ' ^ ^ ' 
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I t must b e emphasized t h a t t h i s i s a freedom o f e s p r e s d o n case? Whi le 
MSPB s imply r e f u s e s t o c o n s i d e r r e p r i s d c o n t r a r y t $ i t s own r u l e s on, when agency 
a c t i o n s a r e t o o v e r t u r n e d , t h a t r e f u s a l t e l l s more a b o u t t h e q u a l i t y o f MEPF 
competence than about t h e c a s e . "Working and smoking d o n ' t m i x . " MSPB was 
d e a r l y d d n t e r e s t e d i n f a c t s , even l i t t l e d e t d l s such a s t h a t management h a s 
c r e d t e d me f o r d u t y t i m e 19 Aug 8 0 , 2 h o u r s ; 8 Sep 8 0 , 4 h r s ; 10 .Sep 8 0 , 2 
h r s ; 12 Sep 8 0 , 2 h r s ; 3 - 6 Mar 8 1 , 1 4 ' h r s ; and 10 Mar 8 1 , 8 h o u r s ? O t h e r d u t y 
t i m e s i n c e 17 Mar 80 h a s ncft been c r e d i t e d ; some o f such t i m e h a s b e e n i n t h e 
o n c o s t p r e s e n c e o f smokers who l a t e r d e p l a y no r e c o l l e c t i o n o f such p r e s e n c e , 
t h e r e b y l e n d n g c r e d e n c e t o t h e U d v e r r i t y o f Edlnbttr^i s t u d y r e a d v e r s e e f f e c t s 
o f smoking on memory b y h a r d e n i n g a r t e r i e s and r e d u d n g b l o o d / o x y g e n f l o w t o 
t h e b r a i n ? I am, o f c o u r s e , f i t f o r d u t y and q d t e a b l e t o w r i t e j u s t a s my 
j o b i n v o l v e s w r i t i n g . My o u t p u t o f w r i t i n g d u r i n g my a b s e n c e m e t o r e x c e e d e d t h e 
s tandards' o f performance c o n s i d e r i n g t h e rithin-grade i n c r e a s e t h a t was granted . 
S i n c e t h e r e i s no m e d i c d reason f o r t h e a b s e n c e , i n b r i e f , management <n-edlts 
me rith d u t y t i m e i n t e r m i t t e n t l y . 

I n o u r a r e a , t h e d e c t r i o power company h a s m e t e r r e a d e r s who go door t o 
door t o r e a d t h e m e t e r on how much d e o t r i d t y h a s been u s e d . Dogs may b i t e 
m e t e r r e a d e r s . M e t e r r e a d e r s a r e n o t d e d a r e d u n f i t f o r "duty i n advance b e c a u s e 
d o g s may b i t e them. The B r i t i s h M e d i c d J o u r n d , 14 Jun 8 0 , p . 1422, d t e s t h a t 
smokers t e n d t o be a n x i o u s , o b s e s s e d , d e p r e s s e d , a n d / o r h y s t e r i c d . No d e c t r i o 
company d o c t o r i s o b s e s s e d w i t h d o g s , a n x i o u s about c o n t r o l l i n g them, or h y s t e r i c d 
t h a t a m e t e r r e a d e r m i g h t demand p r o t e c t i o n . I n s t e a d ? t h e company s e n t i t s 
cus tomers a warding t o c o n t r o l d o g s o r risk b d n g sued. No c u s t ^ e r a c c o r d i n g 
t o a v d l a b l e i n f o r m a t i o n r e a c t e d h y s t e r i c a l l y o r seemed o b q e s s e d w i t h t h e i d e a 
t h a t c o n t r o l l i n g h i s dog m i g h t , h e "an undue h a r d s h i p f » P r o t e c t i n g p e o p l e f r o m 
b d n g endangered, d i s c o m f o r t e d , o r u n r e a s o n a b l y annoyed i s n o t p e r c d v e d b y n o r m d 
p e o p l e a s unusua l o r "an undue-hardship?*" The company d o e s n o t c a r e .how d o g s 
a r e c o n t r o l l e d , b u t undoubted ly would p r o v i d e s u g g e s t i o n s on t e c h n i q u e s . The 
same i s -true I n my s i t u a t i o n ? Contrary t o t h e fa_ , se MSPB d a i m e , management 
worsened t h e environment , r e f u s e d t o c o n s i d e r enforcement o f AR 1 - 8 , r e f u s e d t o 
h o n $ r t h e Gr ievance Report , and h a s d e f i n i t e l y r e f u s e d t o b e g i n even t o d i s c u s s 
r e a s o n a b l e accommodation, MSPBB f o o t n o t e 5 i s i n c o m p e t e n t j t h e a g e n c y h a s - n e t 
even s t a r t e d t h e p r o c e s s ? I t i s n o t up t o h a n d c a p p e r s t o b u i l d ramps, w i th t h e 
agency t h e n "to r e s p o n d . " I t i s up t o . , t h e agency t o b e rilling t o c o n s i d e r a t 
l e a s t t o s i t down and d s c u s s s o l u t i o n ? The agency h a s r e f u s e d t o s t a r t t h e 
p r o c e s s ? MSPB c a r e f u l l y a v o i d e d r e f e r e n c e t o r e g u l a t o r y c o m p l i a n c e , which i s . 
r e q u i r e d anyway. I n t h i s c a s e , r e g u l a t o r y compl iance would s o l v e t h e problem,* 
I f t r i e d . Y e t we do n o t know t h i s , s i n c e management h a s r e f u s e d t o t r y . L i k e 
t h e l o c d e l e c t r i c company, t h e d e t d l s o f a c h i e v i n g compl iance a r e o f no 
s ign i f i cance*? JUST COMPLY wi th t h e g o d . 

Cons ider t h e a c t i o n s s u p p o s e d l y r e q u e s t e d o r r e q d r e d , and t h e a c t i o n s 
supposed ly t a k e n . A l l a r e e x t e r n a l t o me. None a d d r e s s e s my c o n d i t i o n ? Y e t 
MSPB p u r p o r t e d l y i s s e e k i n g t o l e a m whether I am ? a b l e t o p e r f o r m - t h e d u t i e s 
o f h i s p o s i t i o n w i t h r e a s o n a b l e accommodation." ( j b a t q u e s t i o n s a r i s i n g after-r 
p r e t e n d i n g my p o s i t i o n i s t h e agency p o s i t i o n , o f i n a b i l i t y ; t o work i n t h e c u r r e n t 
environment , a y e t addi-8Lbnd e r r o r . ) D e s p i t e t h e ^purported q u e s t i o n ^ t h e 
"answer" r e l a t e s o n l y t o whether t h e environment i s p r o p e r . I n s t e a d o f a l l o w i n g 
a h e a r i n g t o o b t d n t h e f a c t s , MSPB o n l y wanted "some" s e l f - s e r v i n g i n f o r m a t i o n 
t o j u s t i f y r e f u s i n g j u r i s d c t l o n ? The t e n o r o f t h e d e d d o n r e f l e c t s t h e b i a s ; 
t h e s d e c t i v i t y i n t h e 9tacts" d t e d c o n f i r m s t h a t t h e d e d d o n was n o t -»l_-parfeld?" 
The MSPB p e r s o n n e l w i l l b e q u e r i e d a t a h e a r i n g o n t h d r p r e c o n c d v e d n o t i o n s . 
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