Federal Hmployees for Non-Smokers' Rights (FENSR) v, U, S, 446 F.Supp. 181
(1978), afr'dﬂ;gB F.2d 310 (1979), cert, denled, 100 S.Ct. 265 (1979), provides
insight into the current sitmation; It confirmed the obvious fact degcrlbed in "
"Tnjunctions Againet Occupational Hazards: The Right to Work Under Safe Conditions,
6l Cal, Law Review 702, at 703, that "OSHA does not éreate a federal cause of

action by which a worker may enforce 1ts provigions against an employer,® OSHA

also does ot "foreclose private actions under state law," or in my situatioh,

tnder federal laws sach ag on discrimination, adverse action, ete. Thdeed, at

720, citing OSHA Section H(b)(4), Many law with respect to injuries, diseases,

or death of employses arising out of, or in the course of, employment® can serve

as a vehicle for redress,

This is akin to use of grievance or EED procedures to enforce multiple other-
laws, on promotions, on training, on seeuring clean floors, or on any other matter
within their sweeping purview, Uhile rules on specific matters do not generally
spell out hoy they are to be enforced, there are many charmels or vehicles by
which this may be done, In courts, this may be by injunctions or court orders,
for example., In the FENSR case, at 184, footnote i refers to use of the hadicspper
and adverse action laws as baving potential application, thotigh not “properly
pleaded® or otherwlse ingpplicable’ in that casei These points were also cited at
182, Te Court also noted that FENSR had "falled to state claim upon vhich rellef
can be granted under® the Congtitution. It is obvious that FENSR failed to plead
the right to wrk under Tick W, Tiuax, and other Supreme Court decisions, end
the "right to remain at work under safe eoncti(t}.ons,“ gince they had obviougly not
been forced off-duty based on-harm caused by co~workers and management arising from
8 "safoty hazard" admitted to exist, as in the 25 Jamuary 1980 Grievance Report,
at 7. .

It is obviqus that "envirormentaluconcerns are not consiitutionally protected,
as ps 184 notess Such protections arise from statute and regulation, In this cass,
the protection for the right to wrk arises from: constitutional, statutory, and
regulatory protections, The Army does not even condone mere "discomfort® or
Munreasonsble amoysnce,® Local officials simply inebordinately do not agree with

.obsying the regulation or implementing the Grievance Report, and have on occasion
rid¥iled toth, At 185, the Court deferred to "the leglslative or ddmimi strative
process,¥ In this case, the legisdlative and admini strative processes, as extant
in mltiple guidance, including a Grievance Report, are in place; enforcement of
such guidance is g1l that is needed, Enforcement is a nomal function of Courtd’

It is evident from 185 in reference to the Gagper case, that (at least in
FENSR) there was apparently yet another failure by FENSR to have Wroperly pleasded®
the facts, See the reference to "social hakits,” In NIDA Research Monograph 17,
December 1977, by the Public Health Service, the obmlescence of thinking of agwoking
as merely a soclal hahdt is already evident. That wolume 1s replete with references
to smoking in sddictfor and mentsl disorder tems, Indeed, one paper is entitled,
"Tobacoo Use as a Méntal Disorder: The Rediscovery of a Médical Problem," Vhatever
protection "soclal halits® may have (and re gmking, it.is quite 1ittle congidering
the suthority of the Command to ban 211 smking to achieve the regulatory goals),
it 1s clear that mental disorders have even less protection. There is no right to
be mentally disordered--no right to be a danger to others. The FENSR case clearly
did not involve pleadings on the mental disorder aspects, or cite multiple symp toms
of mental dlsorder extant in various goverrmental officiald.
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Starley v. I1linois, 405 US 645 (1972), 92 8,0t 1208, provides insight on
the gituation® A basic constitutional right warrants deference and comes before
deciding officials with a momentum for respecty’

' he decdding officials in this case have treated that principle with
contampt, and have not even displayed the minimal courtesy of responding fo
the . .-issue of the right to remain at m,sk in safe conditions, par‘bi.dl}:ar]y
conceming a nNon-necessary toxhe sibgtance, The cquestions from Mosely ve
Departnent of the Navy and from the 29 April 1980 management let'sor do not
have even de minimi® relevance to non-necessary toxic substances: A goal of
i scouraging amoking within the.general wrkforce is emnciated; my right to
work has its momentmn in that direction, There is not even de Minimdg evidence
of a "owerful countervailing interest” by the locdl officials whose use of
their positions for persondl reasons is o intensely defended,

The "presmption® of unfitness for dnty is violative of due process, The
presmption is directly contrary to the evidence from mltiple examining physicleng,
The Army doetor yho did not examine me is obsessed with protecting his own
smoling behavior, His "irritability® at my complaints concerming himis dlear.

Hig pretenses that the Grievance vt assesement of the Commander's aenthority
is wrong reflect the delusion that he hasslegal suthority to overrule profesgsiondls
roviding guidance in their own fidldi He has midiouled the DRMIII guidance...
%et a hearing to sow any of these facts, and many others, ig summrily dendedy
There is not even a de minimig pretense.of “prompt effichcidtsiprocedurest=h
Sustify running roughshod over the right to a hearing,’ Even the decision cohcedes
that "some analysis of the merits of the agency ackion is necessary to determine
the thresold jurisdictional ismdf® This overtums the wongful 23 July 1980
rejection of my 21 May 1980 matertals sent as fast as possible by me on receipt
of fallacions agency alTegationd: (Reference to "dgency action" ig misleadings
wat is involved is personal actiofls stemming from personal acts to endanger,
discomfort, and unreasonably snnoy.) MPE: chose to run roughshod over the right
to show that agency claims of actions tsken have not in fact happened,

The intentionally false claims of taking correetive action which loeal
ingbordinate deviant officials kiow not to have happened;® yet are falsely slleged;
reflect Yoverbearing concerm® not for efficiency (viokated bty refusing to
provide safe conditions for others, not just me), but for their own persnal
behavior expressly disallowed in the regulation and in the Grievance Report of
25 Jamary 1980, Parenthood is a badkc constitutional might. & are the rights
of freedom of expression, dne process, the right to work, emal protectiomw of
the laws, freedom of movement and of travel, etec, Re any one of them, a person
is constitutionally entitled to dme process and a hearing before being taken
away. The “Wfoverbearing” MPB action to rubberstamp the "overbearing® personal
actions of insmbordinate local officlals pregmes that I ®ean prove no set of
facts® or law or regulation ™n support of" the contention that the charge:to
involuntary sick leave is inappropriate, and on the other allegations as well}
The MPB:footnote 6 confesses MPB refusal to consider the issie of reprisals
whereas reprisal is obyioudly the reason-far. mariagement claims 6f. hﬁmg
taken actions that in fact have not .been taken,’ The "overbearing® di sregard
of the truth or faldity of the manapgement claims is tantamount to a recKless
disregard for truth, warranting review underri8 USC 1001 and other laws/
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Tt 48 clear that M®PB ignoyed the information cited in the 1 Decmber 1980
letter, which called attention to the fact that a fupportable medical opinion
15 needed to Justify involuntary gick leave; When someons put me oh sick leave,
1%t was for pursly personal reasons, .Sick leave 1snot sppropriate in e of
enforcing. rules against endangeyment, discomfort, and unreasonable ahmoyange,
and other riles, especially not in a common situation about whidli others hre
also complaiming, It is particularly not proper in dealing Wdth a mpnnecessgry
toxic subgtance, It is even more inappropriateswhen one conglders the alleged
source, Dr, Holt, It is D Holt vho pid ed on 17 Jamary 1980 that "Amy
Standards regarding air changes and ventilation in Mr{ Pletten's work areg ape
being complied with at this time;" Its falelty was obvious, for only edghiZ(O¥
dsys later, the Amy's own Examiner found no evidence for that clam, It was
not true at the time, and Dy, Holt undoubtedly knew (end.knows) that-it was
untmie, A person who would fabricate a falsehood once, would certeinly do it
agein, and agein, empecially when challenged, end teke reprisal on the person
wo so vigoroudly shows the falsehood up for the falaehood it was (and is).

Doing studies might involve work, tut ™prking and gmoking don't mix,® On
14 July 1981, Dr; Holt was contimuing to do his bit to lend oredence to that known
fact, He was ditting, just sitting, puffing slong, puffing on his pipe, reading
hi g newspaper,, not working, just puffing and reading, In the real wrld, private
doctors are tugy working at 10830 in the mrming,.. Real dboctors examine thelr
patients before making decigions on their fitneéssy Real dogtors don't have an
MSPB to say that examinations are not necessary or relevant, (It is of course
admitted that Dr, Holt may not have elgnmificant control over the mmber of patients
who go to the Dispenssry.) Real doctors don't have MSPR to say they can ignore
examination results or overmule Grievance Reports by professionals. Real doctors
doz't have MSPB to confimm that compliance with rules and medical noms is
not needed;

On 10 March 1981, Dr, Holt's supervisor, Col; Biward Fi Cole, M. D., called to

hig attentlon my complaint that not even mimimal compliance with AR 1.8 is

taking place, Col; Cole ingtructed Dr; Holt very specifically that ®you should

ingure that you are in striet compliance with AR 1.8.% Dr, Holt took no actiong

why chould he? MPB will protect himtl MSPB! dimply pretends the rules are

already obeyed, and thereby refuses to elther order compliance, or enforce the

orders of others to begin eompliance, The MPB deciaion thus contributes to

the breakdown of discipline, eince officlals are aware that. they can ignore

orders vith impunity, When MSPB bases its decisions on management insubordination,
~1t rests themon a shaky foundatidndindeed; MSPB rested its wrongful claimof

“undue hardship® on the false statements that a proper envirorment "ogrmot® be

provided, On the same day as Col, Cole's instructions were issued, a n@tﬂ.ce

was sent me ghoying that the cleim e proper enviromment fcannot® be provided

had been retracted months before by Dry Holt: In rasponse to a 25 August 1980

grievance fromrme, the change was made, but not provided in a timely mamer,

There 15 no reason for a 19 Sep 1980 notice to be delayed six (6) months in

being made avallable, This is simply another example of the local legal office

concealing relevant and petinent material,

As'the ingtallation keeps chapging 1ts.position, end issuing retractions,
1t beoomes evident that MSPB is defending personal actions that each individnal
officlal later does not defend on the ground that his own wrd ghould not have
been believed," Bishop v, E, A, Strout Realty Agency, Inc,, 182 F,2d 503 at
505 (4th Cirs, 1950).
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7 ACTIONS.PRETENDED TO HAVE HAPPENED
"I weo allow perjury, we destroy the validity of a judicial proceeding,

notes Robert J, Kutak, chaimman of the American Bar Assoclation ethies commission,

quoted in Detroit Free Press, 3 June 1981, p 8D. 18 USC 1001 fortdds falsifica-

tion, So does Civilian Personnel Regulation 700, 751.,A;7, and 1%, Tobacco .

organi-c mental disorder-withdrawal gyndrome involves "difficulty concentyratings®

The declsion on tobacco use as a mental dlsorder-"should have a profound effect

upon the reputation of this behavior in the dommndty,® Public Health Service

NIDA Research Monograph 17, "Slowmotion sxlcide" describes amoking, Ménograph

23. “Employers "who don't want to have alcoholles working for them chould get

rid of smokers, it is as simple as thgt,” Dr,’ Forest Tenant advised a Natjonal

Moohol and Drug Coalition conferencey Tobacco use "eauses inganity,® Dr, Matthew

Wods wrote in the Journal of the American Medical Asssciation, This information

provides ingight for the sitnation, In this context, the allegations of what .

the agency officials clsimhas been done can undoubtedly be more readily understoods

(2) *Prohibiting smoking in the entire Civilian Personnel Diviglon?® Thig claim
is not based on evidence in the record and thus arises as an ex parte commum ca-
tionl, The evidence of record chows the contrary; see 18 Aprdl 1980 manage-

ment letter, tab 8, p., 2, item.3.f, Management unwillingness to do this is what
helped trigger the 28 June 197 giievance, Such has not been done sincd; The
clalmrls a fabrication or hallucinationy A study cited in Aviation Congurer,

15 May 1981, p. 7, shows smoker mortafity rates from-"mental disorders and diseases
of the central nervous system” at 924" times that of nonghiokers, and mortality
rates from "smicide? at "90% times that of nonsmokers, There is thus reason

to believe that smokers tend to have other mental dsorders in additiow to or in
lieu of the one clted in the DRMLIIT at 159-160, Classification of mental dis-
orders shows that it is essentially at the pgychotic level that persons would

have sauch severe difficulty grasping reality around them that they would not be
nmentally chipetent to even grasp such acdimple fact as vhether or not there is-
gnoking in an Yentire®” division or not. Pseychodls would, of course, be a potential
defense on a charge of falsification under 18 USC 10013 being psychotic would be
an extemating clrcumstance for vhich a person mst show compassiony

(3) "Relocating his office to improve air quality.® This is clearly inconsistent
with the foregoing, If emoling had in fact been barmed in the Division, "relo<
cating' would not be needful, The MEPB reference to “relocating® with gpparent
sppraval _comnotes disagreement with the Grievance Report, 25 Jan 80, assessment
at pv 11 AR 1.8 is an Army Regulation, ript a relocated rogm regulation, Any such
Limiting ofr AR 1.8 goals against endangerment, discomfort, snd/or unreasonable
ammoyance is tantamount to unlawful repeal of the regulatiofn; for information on
use of the wrd "repeal,® see Helpful information in 64 Cal, Law Review 702, at
712y Going or being sent "elsewhere" for benefits of rule enforcement is not
proper in accordance with rame Court decisions such as Missouri ex rel. Gaines
V. 8. W, Canada, 305 US 337 1938)y' The move was clearly reprisal in violationr
of principles prqtecting freedom-of expression seeking enforcement of agency-wide/
civil service wide ruless see Pllarowsd v, Brown, 257 N, W,2d 211, The word
improvéds contrary to fact; the record suhmitted by management shows that before
the move, I was able to work; thereafter manfigement says to the contrary. There
have beer no studies on air quality; thus results speak for themselves, The
phraseology appears to impute motives to the management action that are contrary
to faet; Smoking that assanlis and batters and hamrs a person to the point of
being di sabling for months 1s purely personal and certainly is not an improve-
ment,’ The "relocating® vmas clearly to avoid compl¥iance and repealed AR 18,
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Multiple court decisions reflect judicial dissatisfaction with delay. The
time frame taken in this situation is outrageous, The rules on resolving matlters
are clear, The initial grievance was hot processed in a timely manner; the 00
days" period cited in FPM 77101-11 and the specific time frames for %avoidance of
delay" cited in Amy QPR 700, 771.3-lta were ignored, desgpite my complaintdl’ None
of my grievances to reslve the matter were processed in a timely manner., Managg-
ment hag no intent of ever honoring its own legal office guidance that "action to
ban amoking should be undertaken® under AR 1-8 anytime that ®egmoking is found to
endanger life or property, cause discomfort or unreasonable amoyance to non-
snokers, or infringe upon their rights,” quoted from 19 June 1979 DRSTA-LA
ingtallation legal office guidance to management, paragraph 17 Management uses
delsy to refuse to enforce AR 18,

The Mérit Systems Protection Board clearly disregarded 5- CFR 12010155 and -
156, The words ™in no instance shall that time period exceed 120 days® have meanings
"he Board shall decide . . . within 120 days.? Such words have cogent legal
gdgmificance, In Deering Milliken, Ine. v/ Johnston, 295 F.2d 856 (1961), the
Court pointed out rultiple obvious facts against delay. Note 1 observed that the
"section of Administrative Procedure Act to effect that every agency shall proceed
with reasonable A sgpatch to concluds any matter presented to it is mandatory,®
Moreover, the intent of the 90, 120, and other day guidance is obvious; It has a
purpose; Note 3 said "Courts may prohihit admind strative agency action in violation
of statutory requirement, if failure of enforcement would defeat siparent congressional
purposds® The work to wrk is not merely a eongressional purposes it is a consti- .
tutional purpose as Supreme Court decisions such as in Yick'Wb and Truax make clear;
64 Cal, Law Review 702, at 706, cites "administrative ineffectiveness" by agencies
in doing thelr duty under both civil rights and safety principles, Thess congressional
purposes btuttress Constitutional purposes on providing for the might to work?

The delay has, moreover, involved refusal to protect my right to due process,
to a hearing for showing some set of facts in support of the claims made £ich
confer entitlement to reliefy MSPB acted arbitrardly in refusing a hearing on
vhether the 2lleged accommodations even happenedy "Dismissal of a claim:on the
basls of barebones pleadings is a proecarious digposition with a high mortality
rate,® Madi son v, Purdy, 5 Cir., 1969, 410 F;2d 99, 100, This is especially true
when management defendants have a record of coneealing evidence, and even of trying
to decelve the agency's own Examiner, a deception that clearly did not work as
intended, based on the 25 Jan 80 Report rejecting multiple agency claimsd,

Note 4 in the Deering Milliken case observed that "Courts must enforce require-
ment that® the agenay must "proceed with reasonable expedition;® The reviewlng
officiels "must® do this, to preserve the multiple rules' intent and purpqse im .
this sitnation, on delay. The word "must” has "cogent legal significance’® Restoratioh
of sick leave "must® be granted based on the delay alone, (Rnles concerming default
Judgments make evident how to proceed, by way of analogy.) Note 6 makes clear that
“delsy, violating requirement that agenqy proceed with reasonable dispatch® amounts
"to legal wrong® Please correct this Ylegal wrong,"

The "legal wrong® is obvious, Dr, Dubin, the specialist to whom the Amy
referred me, Noted on 3 Feb 81 that ®it is extremely important that Mry Pletten be
returned back to work . , . human needs . . ., need to work and find fulfiliment,"®
In the Truax case, the Supreme Court described this right as Wf the very essence
of the personal freedom and opporturdty? which was purposed to seeure, Please
correct the M.egal wrong" that has been done to me,
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Watson v. City of Memphis, 373 US 526 (1963), provides ingight into the
principles for this situation, The isae was whether Mémphis should be granted
rnore time for desegregating minicipal facilities and public parks, Unlike M&PB,
the Supreme Court emphasized that "the yights here asserted are, like 211 euch
rights, presgent rights; they are not merely hopes to some future enjoyment of
some formalistic vonstitutional prombse, ,The baslc guarantees of our Congtitutlon

- warrants for the here and now and, unlass there is an overvhelmingly ooms ‘
pelling reason, they are to be promptly fulfilled” MEPB disregard for spgedy
enforcement of. AR 1-8 and the 25 Jarmary 1980 Grievance Report is obvious.”MSPB
not only grossly delayed its decision; it refuses to direct compliance, cansing
yot further delay in enforcement, It condones disregard of all agpects, and
mi sguided disregect for the guidance about ingide contaminants not to be
"hresent in amounts exceeding those in the.adlr outside,” about which there is a
"great void" of evlidence, The outside aiy-poses no problem; it is this fact
the installation and Ms, Bacon want so degperately to conceal, so they denounce
any hearing on the meritd, Even though non-compliance is obvious even without
a hearing, MPB is clearly unwilling or ungble to. comprehend that detalll The
Ugreat void® in the “Opinion and Order” confimms that M&PB did not read the
Grievance Report.

"The rights here asserted" include "management officials to exercise reason
able dlligence in enfordng” (Report langnage, p: 10) indde/outside sir quality,
AR 1.8, safety rules, mental health mles, alcoholism rules, courtesy rules, .
littering rules, and any other rules whose effect would be to protect the right
to remain at wrk under conditions as described in AR 1~8 and other guldance,

The Grievance Report never speaks in temg of removing the domplainsnt, only the
hazard, The record is devold of evidence qf such enforcement, for the reason
that there hag been none, The "reasonable accommdation™ process has thus not
even started,.as a competent footnote 5 would have observed; that process pre-
sappo ses that other rules are enforced. Enforcemen} of regular rules could easglly
predlude alleged need for "reasonsble accommodation.® Yet MSPB has refused to
support elther agpect. The supgestions I made were ridiculed; the agenay has
made none since.local officials disagree jAth AR 1.8, (The last discussion was
before the grievance began,)

Management has no call to disagree disagreeably as by-reprisal of a psychiatric
exam and false claims of "unfit for duty;® There is no call for management to
di.sagree disagreeably by making intentionally false clalms of ocompliance, The
American Lung Association notes that "there are mtllions of pesple, adults as
well as children, who are sensltive to tobacco emoke and suffer smoke-cansed
asthha attacks,® There'is no call for disagreeing dissgreely by lying or halluci-
nating that I ain somehow unique, My right to prdtection from sich mi streatment
1s a “present" right, Dr, Holt's enfervisor would not have ordered him to have
“striot compliahce® 1f there wore evidence of compliance with the rules, In a
15 July 81,1etter, Ms, Bacon admits that Dr, Holt is ™ot necessarily the" persomw
who even has informmation on alleged edncational materials, information on other
amoke.sengitive persons, and medical data on my case,r That is evasive; who is
involved in medical matters if not Dr, Holt? As a doctor, he would not pretend
I am unmique. At a hearing, what will Br.. Holt say? What is management afraid

of that mgnagement so clearly does not want Dr, Holt on the stand? Will he be
management!s witness, or mine?

It is clear that management has no stpportable medical basis for singling
me out, A favorable ruling can be made on my behdlf without a hearing; and
management is taking that ri-gk by its obstinaey.
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“Relocating® my office was not accepted by the 25 Jamary 1980 Grievance .

Report, pv 11. Contimued inel stence on relocation helps confirm that, clearly,
that Report has not been implemented to this very day. ..The Ammy Exgminer reminded
the ingtallation that "™t is clearly stated that officials mgt strive to malntain
an equitable balance between dhe rights of nonsmoKers and those of gmokers, This
cannot be accomplished by relocating one nonsmoker,” The Grievance Report makes-
that faet clear enough to be obvious to any reader, On page 12, the Report expliined

(under AR 1-8) "relocating® a nonasmoker is improper; the reason i that: "the
rights of smokers exist only insofar as discomfort or unreasensble annoysnce is
not cansed to nonsmokers:® AR 1.8 is an Apmy regulation; gpplicable Amy-tdde,
not just to one relocated roermy But let mepemphasize, the medical evidence chows
that I amgble to work regardless of whether or not this Report is implemented,’
It is impxgerr.for management to react to my indistence om compliance with this
agpect of the Grievance Report by claiming that, after all thess years, I am
suddenly unable to work, once an Examiner supports the view that "relocating® is
not proper, (0f course, AR 1~8 dses not allow the "nom-necessary toxie substance”
to even %discomfort® or unreasonably amoy a person, and certainly not to Yendanger"
anobody, and certainly not to Pendanger® a person to the point of being-(or potentially
being) "ot £it for duty®)

Multiple Court decisions rt freedomrof expression, including but not
limited tv Pilarowski v Brown 7?&1! App. 666 (1977), 257 N, W,24d 211 Freedomn
of expression can not reason be-3edked to- exclude demands that a Grievance
Report be implemented in whsle or in part, and particularly not vwhen management is
paying-lip servige to the pretense that it has been implementeds' (In that case,
note how fast rellef was granted, from9 March 1977 to 7 July 1977§ that employee
was not even seeking to have a Grievance Report implemented, leading to the cona.
clugion that my situation diould have been rosolved in an even faster time framey)
Considering the management pretense of having done what has'been sought by me, a
favorable rmliing in my behalf is warranted, on both freedom: of expression grounds,
and on ddlay grounds, even jithout the federal precedents sach as in Deering
Milliken, Ind,, Watson, etd,

The Grievance Report rejected Prelocating® a person seeking hisg freedom of
expression rights, under AR 1.8, because the regulation says the ventilation is
be adequate throughout the place, not just in one room, in order to protect the
"rights of all nonsmokerd,™ s they are not endarigered, discomforted, or unreason-
ably annoyed anywhere on-post, Protecting other nonamokers would meke nmy case moots
but the installation refuses to protect any nonsmokers or conduct any air content
studies enywhere onpost. Ousting me is clear warning to other nongmokers not to
damand enforgement of the protective rules; The Examiner's findings are on fimm
legal ground, Nonsmokers gave a right to travel agnyvhere onwpost without being-
endangered, discomforted, or unreasonably amoyed; just as blacks have the righ't
to be free from-hexmby KKK behavior wherever they travell It is improper to say
to a person, go glgevhere for your rights to be protected, An offer-or action to
protect a person's rights glieshers "eannot serve to validate" those rights,
Missourl ex rel, Gaines v, S.W. Ganzda, 305 US'337 at 350 (1938), Ih rejecting
action to protect rights elssshere, the Supreme Court emphasized that “we find
it impossible to conclude that what otherwise woild be an unconstitutional dis-
crimination, with respect to the legal right to the enjoyment of opportunities
within the State, can be justified by requiring resort to opportunities elsewhere,
That resrt may mitigate the inconverdence of the discrimination but camot sersre
to validate it," Ih the sitnation at halMd, the situation was worsened; before the
act of "relpcating,® I could work; now the installation says I camot work:

18. ¢ 3
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The 25 Jamary 1980 Grievance Report found that "sn equitable balance
between the rights of nonsmpkers and those of gmokers . =+ % camot be accompligied
by relocating one nongmoker,® Bldcks used to be "relocated® to the back of buses,
lest ®"a safety hazard" come upon them, Managgement and Dr, Holt were content to
allege lip service "smoke-free” protection for me in writing as long as nothing
need be done by them; "relocating” me awided solution and achieving the ldgal and
rogulatory goals. For personsl reasons, management officlals want AR 1.8 goals
to apply, at mogt,to one relocated room only:

_ Venturing out of the relocated room (cell) would result in potential hamm,
Jast as vhen a black wuld venture out of his hack-of-the-btus confinement would
result in potential harm, The hamrneed not occur each time to be an effective
threat of hamms the mere threat assaults the digmity of man, It is cruel and
umenal punishment to be subjected to mch, particularly when neither aceused nor
convicted of crime, but simply wanting rules enforced (as job duties have involired
for yearss) In Trop v. Dulles, 356 US 86 (1958), the Supreme Court rightly
observed that "the exact scops of the gonstitutional phrase 'cruel and umsudl'
has not been detailed by this Court . . . » The basie concept underlying the Eighth
Amendment is nothing less than the dignity of man/” It noted that the govermment
Whag the power to punich,¥ ingpplicable in this situgtion considering the alleged
coneern ™o protect his health,% £5 Jul 80 memo by Dri Holtld The Court noted {iaut
governmental powér mst Ybe exercised within the limits of civilized standardsy™
The threat of contimied haymis not "elvilized,® Refusing to provide a hearing
and due process for challenge whether the alleged accommodations-have ocenrydd at
21l isnot "eivilizedi® The multiple reprisals and refusals to act in a préper
and timely marner are not "cdvilided.® Allowing mentally 111 dangerous peopls to
run loose is not "civilized," for either thamor others sich as mey

Soclety is becoming more cognizant of the harmnfrom: smoking, Jjust asysit became
more alert to injustices in the civil rights areal Tie Awmmy has rightly made
clear that it does not want people endangered, discomforted, or unreasonably ammoyed
by second hand smoke, We have an ortant Job to dos and amoking can impair _
efficiency in various ways, one_of ch is-hamr canging the use of sick leavedl
The eminent General Creighton W Abramd, former Chief of Staff, had to leave office
partway through his tem; that 1s a losssof valusble experience as well as a
personal tragedy, .Sioking is not to hammpeople, This is an evolving recognition
of decency, whlch the Amy recognized back ih 1977, The refusal to achieve the
goals set by the Amy is improper. In the Trop case, the Supreme Court understood
%Hat the words of the Amendment are not precise, and that their scope is not
static, The Amendment must draw its meaning from the evolving standards of decendy
that mark the progress of a maturing societyd® fThe Awmmy has done thiss yet some
officials for personal reasons refiise to obey., These insnbordinate persons camot
plead that the guidance given them:is ™ot precisd;® The Grievance Report makes
precise that "Mt is clear that the rights of swkers exist only insofarras dis-
comfort or unreasonable annoyance is not caused to nonagmokerd;® pv 127 "It is
clear,® It is "precise.” The evolving standard has already been sest; 211 that
is necossary is to obey it.

The situation has puniched me wrongfully, and indeed prematurely, for "the
statutes of the United Stateg have been framed upon the theory that a person accused
of crime shall not, until he has been finally adjudged guilty in the court of last
resort , . . % Hudson v, Parker, 156 US 277 at 285 (1895), be punished,
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"Relocating one nonsmoker® is simply not proper, 25 Jamary 1980 Grievance
Report, p. 11. Its basis is threat of ham, not protection; not achievement
of the Amiy-wide goals that make "relocating® urmecessary., The threat of ham
(of being poisoned by gas) msy be proper for convicted criminals, but that is
not the present .situatiorny The need to move sbout freely is needed to do a
proper job for edequaté performance of my assigned dutlesg, just as other personmel
specialists do, "This traditional right to freedom before conviction permits
the unrhampered preparation of a defense," Stack v. Boyle, 342 US 1 (1951);
this traditional way of performing personnel duties permits thedr urhgmpered
accompligment, The Supreme Court noted that Munless this right . . T is
preserved,® the fact is that it "wuld lose its meaning,® This is a right
above and beyond the right to travel, vhich was fully recognized as a funda-
mental right only recently in 1966, United States v Guest, 383 US 745 (1966).
(The Supreme Gourt has not expresdly settled which clanse of the Constitution
protects travel,) The other right, "this traditional right to freedom® of
Stack v. Boyle of not being improperly or prematurely locked in a relocated
yoort or in a jall cell has long been recognized as "secured only afterrcenturies
of struggle.,” Protection from second hand smoke has been considered more and
more appropriate since at least the year 1642 vhen Pope Urban VIII found it
bothersome to many persons, as noted in the Public Health Sarvice pfiblication,
Research Monograph 17, December 1977, p. 235.

The MSPB decision implies that enforcement of the rules against endangerment,’
di scomfort, and unreasonable annoyance, and concerming littering, courtesy,
safety, leave status when a safety hazard is extant, "injurious® persons, andfor
any one rule or principle wuld congtitute an "undue hardship® for the local
ingtallation, %he Yrequested conditions” alluded to were never made, and are not,
a conditign for working (particularly considering that they were developed in
June 1979, and local officlals did not find such condition in them),’ and thus
the reference to them by MSPH is irrelevant and not the real reason for alleging
"undue hardshipgi;? The legal opinion of an installation smoker doctor purporting
to overrule the experienced judgment of a trained Grievance Examiner and her
gipervisor on the authority of whatithe Commander "can® dq is arbitrary as it is
not a reason for the MSPB: finding, The cited 29 CFR 16134704 charges the agency
to "demonstrate® what MSPB.has blithely presumed; no bardehip on foperation of®
the agenty "progran® exists or was dtem clearly cites, and has,' no standards
for its allegation., Wien "mo standards govern,® decisions wrongfullyybecome
%dependent of the vhimiof? deciding persons, Such decisions flare uncongtitutional
in their operation, They are pregnant with discrimination and discrimination is
an ingredient not compatible with the idea of equal protection of the laws that
is implicit in the ban on 'cruel and wmsual® puni gments,? Fuyman v Georgla,
408 US 238 at 253, 256257 (1972);' The Grievance Report of 25 Jamary 1980, p. 12,
and the Handbogk of Reasonsble Accommodation, shows the fallacy of sach thirde
parlydecisiond, Third parties canmot décide such matters as when a person is
diséomforted or unreasonably annoyed; such M5 a personal detemmination to be
made by that individual® affected, not an inflexible thirdwparty. The individnal
can use flexibility and discriminating precision as ciramstances change; a-
decision by outsiders "camot be made with such flexitility or discriminating-
precision,® Furman v Georgia, 408 US 238 at 404 (1972)

Refusal to enforce rules for any reason, including alleged "undune hardehip,®
is improper., Limiting enforcement to one relocated room is not adequate; it
is unlawfully “requiring resort to opportunities elsevhere,” Missouri ex rel.
Galnes v, 8. W, Canada, 305 US 337 at 349 (1938).
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(4) “Indtiating an educational program to discourage smoking within the general
wrkforce.® This is false or misléading to the extent that it does not deserve
the dignity of a response, (However, be advised that the Army Examiner-was not
fooled by pretenges that such a program was initlated, The regulation referring
to such progrsme was issued in 1977, almost tw (2) years before my June 1979
grievance, In its 1 Aug 79 legal opinion, the ingtallation's own leggl office
saggested that such a progrsm should be%n’;’ Such a claimof ®initiating® something
sounds good, so0 management pretended : 80 in a letter from a ranking official,
The Grievance Report, p. 7 and 12, found. "no information® that snch was happening,
Without specifics, letters fyomrhigh rankingigfficlals alleging the initiatiom

of something are meaninglesd, Additionally, such a program.is not “persohal
relief,” and there is no evidence sach alleged programs, if occurring atxall;

are having any effect whatever to achlieve the goald; Considering the fact that
90% of smwkers want to quit btut are unable to do © despite information in the
public dommin on the hamrof ammoking, achieving the regulatory goals is clearly

unlikely by this route;)

(5) ®Posting notices banming smoking in areas such as elevators, anditoriums,
appellant's office and cafetdrias,® Reference to "cafetbrtas®™ is ex parte, as

no evidence in the record shows this, The regulation was lssued in 19773 it All
undoubtedly come as a surprise to the anthox(s) of AR 18 that guidance on smolking-
in elevators and auditoriums was. for the MPB-alleged purpose of accommodating

me! To use an arbitrator's word, the MPB: dlaim 15 "ridiculous," especially
congldering the fact that during my entire time on-post, there has been no- time
when the use of an elevator ever ocourred!l It is FALSE that management posted
notices banming gmoking in" nmy office; Management fears a precedent lest

others want similar protection; (It is noted thatfthere is ne claimof enforcement:
action in any such apeas, or in shuttle yehicles, or conference and classrocus;
there is no enforcement worth mentioning, Mansgement has admitted i1ts deficlienclies
in, for example, classrooms.) It is, of course, unclear why signs would be posted
in my office, if it were true there was a ban on amoking in the "entire®” Division}
It is evident that the fabrications were so carelessly strung together that these
glipshod inconegistenales are the result, Management has refused to ban smoking

in cafeterias esand in my office, as the #ecord would show if MPB had allowed a
hearing Mf the merits of the agency“action® (lack of merits) Before sumarily

di gm seing the "threshold jurisdictional isse,® (Does "some™ mean Mineptf?!!)

It is evident thus far that what‘M®PBdid was the simple .clerfoal act of
copying the management positiori, thereby dlglaying an "overbearing” di sregard
for thelr truth or falsity by simply ignoring the denials that the allegationg -
referred to events that had not happened, and still have not happened; If -they
had heppened, I would have been "delighted" as indicated in nwsnguly 1981 notice
of retum to duty, vhen the M®PB unsipported assertions are "treated most
favorably" to the pretense that some such actions are necessary to substantiate
atility to worky (Ability to work includes both short and long temm-ability
to works any sincere management ingbility to inderstand this simple distinction
comotes the tragic TOMD gymptom-“difficulty -concentrating” that so many smokers
clearly have,’)

The Public Health Service noted that information on tobacco use as a mental
& sorder "should have a profound effect upon the reputation of this behavior,®
The reputation of people who engage in known mentally disordered behhvior is, of
course, linked to that mentally disordered behavior; People whose pattern of
behavior is linked to mental disorder~can hardly expect otherwlse.
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(6) “Conducting periodic air quality surveys of appellant's immediate work
area to insure ‘Gompliance with health standarddi” This is the same false claim
that management has been making all along; see 9 May 1980 lettery p. 15,
referring to false pretense of study in a letter 16 Angust 19, by the
COMMANDING GENERAL personally. Uhen local smokers give wrong information to
our own Conmpdsr with disciplinary power over them, it is no surprise that
such false information would be provided to MPB, THe 25 Jarmuary 1980 Grievance
Report is replete with repudiation of the managgement position that studies
under AR 1-8 (or any of the regulations cited in the grievance) had been done,
Claims of studies of the nature such as at tab 5 with Mr, Hoover's 18 Apxil
1980 vwoere utterly immaterial and irrelevant as not having any relationship
whatsoever to AR 1-8 or the other rules, As far as studies under the relevant
rules were concered, the Examiner bluntly said there was "no evidence" that
menugenent had done any such studies or had econsidered the rights of nongmkers
in any way whatsever by studies or other actions, P, 1% says "management has
not provided infommation® relevant under AR 1.8 and the other rmules; see III,B,
The de that no studies had been done that were relevant or materisl was
repeatédi’on that page, item-III,D;', "no evidence that an analysis qf the air _
content was made to show® compliance with the AR .1-8 and other rules' guidance

Since no studies had been done (except of the tab 5 type rejected by the
Grievance Report as = irrelevant and immaterial as to congtitute "no evidence
at all of compliance with eivil service and Amy rules), the Examiner s#id to &
stadies, including of the outside alr; repeat, the Moutside" eir, Management
gimply refuses to do thatsy tab 5 1g the same kind of thing that has alreadyy
been rejected, The Grievance Report found absolutely no relevancy whatseverr
of "ILV¥ materials; they provide "no evidence® at all of compliance, and the
Grievance Report digmissed them as the irrelevancies they are; Management
absolutely refuses to do studiés under AR _1-8, for fear of the preeedent that
complisnce in even one room would involve,) The outside air does not endanger,
& scomfort, or unreasonably annoy anybody on post (to my kmowledge)? The
multiple complaints by various employees in more than one building on post siow
that the problem is the indoor air,

Management defies p. 12 of the Grievance Report, which informs smokers
that %t is clearrthat the rights of amokers exigt only inspfar as &iscomfort
or unreasongble ammoyance is not caused to nonamokerd,® Anybody who is willing
to read AR 1.8 wAll find absolutely no reference to TLV's as management continues
to use to bluff Woverbearing® MEPH reviewers who digplay disregard for the naivety
or falgity of thie management claims that studies have been done, AR 1-8 does-
not have even de minmimig reference to such; the relevance of TLV's to AR 1-8 is
not even as mich as de mimimigs it is less than de minimidl The inmbordinate
management claims reflect contimed defiance of AR 1.8 and the other mles
cited, and foverbearing® defiance of the 25 Jarmary 1980 Grievance Report.'

In the period sines 17 March 1980, I have talked to meny employees on-po st.
It has been repeatedly confirmed that management has conducted absolutely no such
studies whatsoever, (Incidently, the purported information, on alleged studies
as cited by the Commandery per-9 May 1980 letter,. covers a period of a weekemi,
wvhen amployees are not normally onwpost! The evidence that the study, if done
at all, happened on Saturday and ‘Sinday, 1617 June 1979, hias never been disputed
by management! If such a study oceurred, and it is doubtfu], it is clearly a
shams it thus came as no surprise to some management officials when the 25
Jamary 1980 Grievance Report noted ™o evidence® of any proper-studies,)
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(7) "Adviding fellow workers and visitors not to emoke in gppellant's

presence,? Mogt smokers are not mentally self-disciplined enough to protsct
themselves from-their own smking; even vhey,90% of themindicate they do not
want to emoke, they are not in fact stoppinffy Even a de minimis willingness

%o draw the obvious iﬁ% Prom:that public domain faet™would have resilted
in immediate rejection of the allegation of the claimras self-serving and
unsupported by evidence. In a 30 May 1980 letter to Mrs, Shimp, Dr, Pollin of
NIDA indicates that among teenagers, ®™in 85 percent of this group, more than
one or tw casusl cigarettes escalate ta a 1ifetime of regular smoking,® In
Public Heslth Service NIDA Ménogreph 23, Jamary 197, it is noted that "of
those teehagers who smoke more than a single cigarette, only 15 percent awid
going on to become regular dependent gmokers,” at 105, This fact has been
cited in the 53 S Cal Law Review 1423 at 1430 (1980) ptofessional legal article,
It is thus simple to take Judicial notice of the tragic fact that most emoKers
are = traglcally mentally out of control that they do not even protect themselves,
and thus 2/3 of them (as a mimimm) die of their suicidsl behavior; it is thuss
absurd in the extremes to think that/persons who are not able to help themselves
helped a third party (me), éontFaryfothe results of such refusal, “whiech are =
so obvious; the results speak for themselveds

Smokers are.not able to restrain their urges sven to protect their own
wives, as studies of lung cancer in wives of samokers show, in studies in Japan
and Greece, The insatiable infantjle sucking reflex that s rapidiy becomes
addicted to tobacco and then "eanses insad ty" as Dry Matthew Woods indicated
becomes highly, repeat "™ighly overlearned," as the DILITII noted,) Even if amokers
wanted to cooperate, ch many do not, they would be overcome by the "highly
overlearned® urge,: Since they were not told, what was operational in fact was
the smoker mental attitude found by a Nebraska pgychologisty Persons most 1likely:
to urge sick and old people to:kill themselves were profiled as smokers, poor
drivers, unhappy, low in self-esteem, and suicide-prone thémselves, (The smoker
link vAth poor driving undoubltedly links with Dr. Ténant's finding that on
resolving alcoholiam, "get rid of smokers.,® Alcoholism i's normally linked
to a high percentage of national traffic deaths; it is the aleoholic smokers
wo are doubly &istracted))

The false claimn evidently based on Mr, Hoover's 18 April 1980 letter-ignores
the Grievance Report, tab 7, with that letters See page 10, iter 15, whersin
it is evident the grievance sought what managament now pretends to have hapened,
and that management was objeeting., Management did not even have the courtesy
to regond to the request; and the Examiner suggested other methods of achivving:
the regulatory .goels, It was thus absurd for MPB to have ignored the evidence .
and honored Mr. Hoover's false and self-serving claim, Management may now redlize,
affer the fact, that it should have done what it claims to do. An easy test
for MPE wuld be to simply order management to do what it claims it is doingk
MSPB: seanrs to prefer to refuge evidence; a second examiner looked at the facts.
A sumgry of that report was provided with my 5 November 1980 letter, at enclosure
5. Mry Hoover's false claim wassunsopported, So why does MPB honor an unsupported
claimn and defy constitutional rights that warrant deference and come with'a
momentumi for respect?? MSPE: even ignored the 5 Nov 80 pemindey-that'people are
to have equal rights with property under AR 1-85 is it not absurd to put a machine
on leave by @ pretense that keeping the machine operational would somehow be *
undue hardendp.? Would private enterprise tolerate such waste? ‘
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Dayton Board of Education v, Mark Brinkmen, 433 US 406 (1977), 97 8. Ct
2766, provides ingight into the situation, It refers to the well-known prindple
that vhen there 1s "a gystemwide impact" or pattern of violations, then "a
systemwide remedy" may well be sppropriate, In this dtuation, there have besn
miltiple violations, refusal to enforcs safety, courtegy, littering, %injurious®
employee, mental health, assamlt and battery, smoking, and/or other miles or .
laws and of course, refusal to implement the 25 Jamuary 1980 Grievance Report:
The right to work, to stand one's ground, to dne process, to equal protection,
to freedom of movement, to freedom:of expression, andfor other constitutional
guarantees have been spurned in an "overbearing” mameyr, Tracing the pattemn
of even one, any ome, of these prinaiples being violated in & mdtiple way would
Justify relief, even if I were unique, which I am not, AR 1.8 reference to
thigh rdis&k persomel® alone makes this fact obvious,

However, there are many other persons who aliso want or need the rules
enforced,’ Installation officials understand this fact very well indeed, It
is for that reason that they have made clear that they see compliance with the
mles as a precedent to be avoided, and not a goal to be achieved, Vhen Mrs,
Shimp won case in New Jersey, others wanted the same benefits, Publie Health
Service data chows that 2/3 of people are ammoyed by smoking, Smoke-semsitive
persong mmber 10 - 156 of the population, On an installation of 5,500 or =
amployees, this could eagily be 550 to 825 persons, The ingtallation does not
have that many rooms; and a Divislon~wide ban on smoking for each such person
wuld involve guch massAivé gystemw—wlde duplication and extendiveness as to wipe
guoking off the basd;, (The evidence of this nature prompted the class agtion _ ..

x

cases filed by me; the class actions wuld protect everybodysd - ~ "7 -=ms

Management officials have made clear their fear of a precedent in protecting-
even one person such as me, The precedent is scary to_the 10§ minordty of smokers
who do not want to quit, and perhaps to others as welly This explains management
refusal to protect me in my "relocated” room, This explains the refusal to do
any sdr quality studies, (Admission of this wuld be devastating to the action
against me, so management coldly caleulated the pretense that ig evident in the
record.) The pretense of studies and protection via %relocating® me had not
deceived the Ammy Examiner in the dlightest; witness the 25 Jarmary 1980 Grievance

orts Management officials using thelr jobs for thelr personal behavior fear
& hearing; if even one management official under cross-examination blurts out
the admission of no protection or no smrveys; the reprissl aginst me to conceal
the facts and to punish the freedom of ression to seck enforcement of rules
(as is the custom:in enforcement jobs such as I have had) utterly collapses.

At 413, the .Supreme Court noted the use of ambiguous phraseology in the
record, Lawyers are trained, as are personnel speciallsts, to note the difference
between concluglons, and the facts that do/do not sipport conclusions, Ambiguous
claims alleging studies are meaningless:when eupported by nothing specifiomreots:
dates, places, standards nsed, equipment used, ete; The Army persomnel exsminer
observed the lacking, as can any personnel specialist or lawyer. If manggament
has any evidence that the envirorment is safe, it would let me retum, If
managanent has any evidence that the enviromment meets the AR 1-8 criteria, it
wuld produce that evidence, If management has any evidence that its amokers
are somehow not included in the "obviously widespread® smoker disorder cited in
the DMTITT, it wuld say so.
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SIX ALLEGATIONS OF WHAT WAS ALLEGEILY ‘REQUESTED

MSPBprovided a summary of what purgorts to be a 1lsting of .actions required
for me to be "ready, willing, and able” to wik., Does the list refldet a grasp of
main points, détails, and inferences? Does it reflect a lacking in any areal
Does it even reflect grasp of gimple reality such as time? ‘(This is not here
referring to speed of deciasion.) MPB cites 17 March 1980 advice from.a
physicians then in clear dl.stortion of time sequence, MPB ités Imtentionial
misrepresentations of grievance requests of eight 685 months before, 28 Jime
197, This is clearly not good faith, Has MPB gragped the mzin point, that
the management reprisal arises fromiithe mere fact of the gr.-iewnce% Has MPB
grasped the inference of the 31 March 1980 appeal, that it did not include
request for the actions alléged to Be my requests?” And that they are not
necessary just for me? (Of pourse, quotes from regnlations should be done
regardless of any request fromnany amployed.')

(1) "A contiming anti-mmoking campaign: featuring lectures, films; pamphlets
and posters,® Has MPE recognized any words directly quoted from:AR 1.3,

Ikb? Are those words ant--inference from: Peducational programs to dlscourage
smoking?®? Is mental capacity to recognize that management allegés it is doing-
this evident? If =} is it alleged "that perfommance of the requested
conditions would constitute an 'undue hardship® not legally required to be
provided by the agency®? How can something be part of an alleged "undue hardship®
when the agency says it is doing what is requested, tub which MSPB thinks

would be part of an fundne hardship® to do? This ralses the question of whisther
MgPB:is in fact aware that educational programs to discourage amlking are in
fact not being done?t Is that another ex parte commnication?

(6) "An adequate ventilation system" Has MSPE been able to grasp the detgil

of wrds drawn from AR 1.8? Does MSPB.gras -that ventilation is to be "adequate
to remove gnoke from a work area and provide an enviromment that i s healthful "t
Did MSPB5 read AR 1-8? Hag MSPB’been able to draw any inferences about vhether
ventilation achieves godls such as npt endangering, d&iscomforting, or unreasonably
annoying anokers?! Did MSPB everi confider that mapagement elleges ventilation
mests some ungpecified *health standards®t If e, how can something be partt

of alleged ™undne hardship® wher the installatiom pretends it is providing

what I requested?

It is clear that ventilation is inadequate to achieve the AR 1.8 goalss
on removing smoke, preventing endangement, avoiding &iscomfort and uhreasonable
amoyance, and providing a healthful enviromment, MPBmakes this clearrby
asserting that providing such is not "legally" required! AR 1.8 ig a requirement
that the agency has imposed on- itself, MSPB should have told the agency to at
least provide ventilation to achieve the enmmerated goals in AR 1.8% It ig
completely unreasonsble of MPB ‘to asame, without evidence, that the installa-
tion camnot comply with AR 1.8, ®Even if the" installation's argument of
impossibility of" compliance is true, it is up to the ingtallation fo-obtain
approval for a waiverrof the regulation; keeping me off-post on inwvoluntary sick
leave vhile thatinstallation. ignores the goals instead of a.pPlyin‘g for a walver
is wongfuls My leave should be restored, and pay status remmred, yntil® the
installation decides what it mants to do,t comply or obtain a wmiver,
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(2) "The sugpenzion and removalipf all smokerds® Again the MSPB trait of dis-
torting a matter is evident; It is evident that MSPB is not even Wlling %o
display intellectual hanesty in slmply repeating a request as written and ‘then
raling pro or con on -the merits (Af fitness for duty were contingent on this
agpect, which it ig not)? Any MSPB officlal familiar with FPM Supplement 752-1,
81-6d(3), would have recogmized the fact the concept has been lifted in tots
from-that regulatien? That regulatien refers to suthorization for suispending
or removing an employee :Af - behavior er actiens "may resilt in dmmage to Govexrment
property or may, be detrimental to the interests of the Goverrment 6r injurious

to the employee, his fellow workers, or the general publidi® This regulation .
clearly relates to the legal distinction between active rights end passive rights!
The regulation is not. spplicable to thefvictimg of hamm inflicted by the
endangering agts of coworkersdy particularly not vhen regulations prehibdt thoss
endangBring acts from ocourring

Had MSPB officlals read AR 1.8 before writing the decision in this cass,
sch officidls wuld have noted that AR:- 1.8 indicates that "the amoking of tobacoco
can constitute g hazard to healthi® The act of amoking, the active act of amoking
may be Mnjurious to the emplayee, his fellow workers, or the general puhlicy"
‘The act of smoking is so obviouglySIEBALY LxiomesBaxr-that it has been dpgied
silt~for a speclal one-igme regulation, Sfidking is commonly sufficlently dangerous
that smoking ig alss "controlled beéanzs of fire, explesive, or other safety
congideration® ¥henever guokers violate any of thess many restrictiong, they
are clearly subject to the potentialiifor penalties under FPM! Supplement 752-1;
81-64(3), When smokers. cause Pires or sxplosions, it is the asmokers twho are to
be mgpended or removed, not their victimdy Bnforcing the regulation is not fan
undue hardship® to any rational persemnel gpecialist or lawyer; it is smgly a
tool for protecting people from fires, explosions, or other hamm smkers have a
tendency to canse. Smokers also have azteiijency for thelr own mental ,ard physical
disabllities; The eminent Dr, Alton Ochisner has indicated that 360,000 deaths
a Year are dne to esmoking, BSmokers use sigmificanily more sick leave than nonw
gmokers and tims impalr productivity. For detalls, see such raferences as Hedrdck,
"The Economic.Costs of Cigarette Smaking," 86 HEGMHA Health Rep? 179-82 (1971)3
Holcomb & Mélgs, "™Médicak:Absenteel gn Among Cigaretts, and Gigar and Pipe Shokers,®
25 Archives Envtfl Health 295 (1972)3 Oakes, Friedman, Seltzer, Siegeiaub, &
Collen, 'Health Service Utdlizatien by Smokers and Nonsmokers,” 12 Medi Care
958-66 (1974) 3 Gamer, "Cigarettes and Welfare Refomm," 26 Enory Law Journal 259-
335 (1977)3 the various Public Health Service and Surgeon Ganeral publicatiens,
sto.

The ham cansed by .emokers is readily available as persomel infomation
for personnel officials who choose to follow the professional literature; See
Personnel Journal, March 1981, at 162; indicating, for example, that "absenteeimp'is
higher for amokers than for non#mkers: 57% higher ameng men and 45% higher ameng
women,” It alg cites higher amoker -mortality rates and higher disabdlityyand
early retirement payments: "the propenstty for amokers to become dissbled and
retire eayly is almost slx timss greater than for nonsmokerd;® Smokers-make
messes and cause higher cleaning billls; thers ig also a propendty for being
lazy; "woridng and ameling don't mixf" Méntally disordered smokers als interfere
with others' productivity as this cagh)shows, Since Mprking and smoking don't
mix,® that helps to explain why m shent ¢hésses not to do studles under .
AR 1.8, It isirritating to amokers when athers.want to wrk, and they don't,
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(3) "Ingstruotions to the on-base deputy marshal to arrest all smokers on the
installation.® It is incredible how MBB has botched up a simple tw-page appeal.
The wrds of dissenting remarks in Stanley v, Illinois, %405 US 645 (1972), come
to mind, "ot only does the Court today use dubious reasoning in dealing with
limitations vpon its Jurisdiétion, it proceeds as well . . . by ~*answering’
argments that are novhere to bs found in the record or in the State's briefw.
or indeed in the . . . argument,” No competent persnnel specialist would think
requests from .2 closed grievance provile for subsequent glck leave; The record
shows that emphaels has changed to eecuring management compliance with the
Grievance Report and riles; the previocus information has served its purpose in
showing the perspective and how mild AR 1.8 15, by merely forbidding smoking twhen
it endangers, discomforts, or annoys others., AR 1-8 does not provide for waiting
until such ham occurs, for then penalties wuld fall on the culprits. AR 1.8
provides :‘gr preventive protection, mch that after-the-fact penalties need not
be invok

The Stanley languege contimued at 661-662, " 3 . the apguments actually
advanced . . . are largely ignored.® MSPB contempiiipusly disregarded the duty to
provide protegtion as AR 1-8 prescribes, the thole thrust of the appeal,,.and
focused on arguments used to seek to spur the agency, to begin compliancey -HEPB:
lack of operating experience in field personnel offiges 1s eyident., Even 46
minimis competence by MSPB weuld have recognized that my management idea of a
grievance 1s to simply copy rules and ask that they e obeyed; that is the basic
principle my case follows. Even de minimig ooggetence would have recognized my
anployee relations experience in dealing with the onebase deputy marshal by
gmply repeating in the grievance what I have seen take place, MPB elmply:
flouts the ®arguments actually advanced® to focus on matters that do not even
sppeiir in the imitial eppeal. The infiial appeal is based on management refusal
to act on the .Grievance Report, and to refuse to act on AR 1.8 and other adminds-
tratfve rules such as courtesy, etcr

The Stanley language continued: %, , o those persons . . . wo may have
followed the progress of this case W11l . . . experience no little surprise at the
« « o opinion handed down . . . *® The Army "will undoubtedly be surprised to
find that" the Amy "has prevailed on an issue never,advanced by" it, I asurely
was surprised to find my claim:rejected on an iseg1e never advanced by me., It
is clear that M®B is aware of the falsehood it has uged; it clearly does not
believe the false ex parte pretenss of "prohibiting gmoking in the entire Civilian
Persormel Division,® "adviging fellow workers and viditors not to smoke in
appellant's presence,” etos Those clalms are, of course, intentionally false
as MPB clearly recognizes that request for arrests yould be moot otherd se?’
After-the-fact rules only spply when before-the~fact.-protection isg refysed,

MSPB is obviougly unable to grasp main points, detailg, and infeyrenceny

MSPB obvioudly 1s unwlling or unable to grasp the distinction between shat
an amployee requests as relief, and what an amployee provides as evidence to
refute management statements, MSPB has now challenged the validity of criminal
agpects; and refutation of the M&PB}unsupportéed pregmption is accordingly a
logical reaction; (Hgwdver, to assure that if any person with a learming
3 sability or other health problem reads thisj and has difficulty comprehending
the Engli éh language, be advised of the distinetion between remedies after-the~
fact for hamm-done, and remedies before~the-fact to prevent hamiy Courts are
famliar with the ™njunction" concept; it is suggested that MSPB obtain the
sorvices of an attorney to explain this simple detall as a legal concept.)
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(5) "A request,.by the Cormanding Officer to all drea police departments and
prosecutors £qr assistance in arresting smokerd:® It is evident that'MPB dHid
not read the Grievance Report. It is thus evident that MPB did not epply the
gimple dstinction the Examiner applied, between before-the-fact and-after-the-
fact relief. Mssurance" of arrosts for past harm "is not appropriate relief

in a grievancs," particularly not when the guidance of that Report was to provide
before-the-fact relief, If managamént would ever cigose to enforce protection
from endangerment, discomfort, and unreaspnable annoyancs, the question of penaltles
after~the-fact of ham wuld be moot., MEB should have read p; 9 of the Report
and noted the ™n a grievance” language, Civil rights cases, sich as the nation
has had have often involved arrests of violent bigots who hurt others, The
Examiner was not repealing criminal law; she hoped to preclude the need by citing
admind strative relief; M®PB is sipposedly at the pinnacle of relief; it should
M splay at least the competence of agency examinersy

The Examiner did not conclude that I would be unable to work based on my
requests. There 1s no rational Basis for thatpreposterous sbsurdity., Nbo competent
personnel specialist would ever dream of saying that because of what a person
sald in a grievance monthg or years before, he is then unfit for duty!l

Freedom -of expression is not a.medical reason for slek leave,, The foolish
M®PB remarks confirm that there 13 no asupportable medical basls for the manageament
action, just as was pointed out in the 1 December 1980 letter; Had M®PB found the
slightest medical basis, 1t wuld have cited #uch, not gone way out on a limb,
What MSPB has déne simply confimms that there 1s absplutely no medical basis for
vhat the agency has done,

MSPB clearly despises AR 1-8 as much as local officials have made clear they
do, They refuse to provide before-thewfaoct relief, so they resort in degperation
to ridiculing requests for after<thesfact relief, taken out of context, and given
pretended welght far more then edither the grievance op the Grievance Report did,

Refusal to,provide before-the-fact relief, and.charging leave for persnal
reasons of the cluprits, ralses new questions of criminal culpability, This
ineludes issues.of falsification of recoxds, embezzlement, conversion, etc,
Again, whethey or not orimingl relief may als be wgrranted, has no bearing omr
fitness for duty., WViotims of white collar crime are not generally placed on
dick leavet Moreover, actual or supposed requests for criminsl law relief do
not serve to gonfer an exémption to the obligation to enforce admini strative
rles.

The Grievance Report noted the authority "to ban all amoking" or do vhatever
13 necessary to assure that nobody is endangered, di.scomforted, or unreasonably
annoyed, About,10-15% of the populstion is nommally endangered; about 2/3 are
normally amnoyed, according to goverfment data, Thus, in offices where people
are not snnoyed or discomforted, "the regulatlons, as written, do not require an
absolute ban on. smoking:® Insubordinate officials pretend this means that nothing:
nheed be done for anybodys they defy and flout the context, It is needed teo
protect thoge who do report endangement or unreamonagble annoyance, The yegie
lation .does not say to put people on sick leavey it says to Mremove amoke," not
people; There is no local "affimative action” to jdentify the hundreds or
thousands with similar or greater desires than mine, I am being singled.out:
solely because I have used my expertise in quoting regulations (and laws) as a
freedom of expression matter for myself and in class actions, Management is

intentionally and falsely portraying me as unmique,
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People v, Carmichacl provides insight’into the sltuation, and on "intent:®
In that case (5 Mich, {0), it was ruled that "the defendant may not have known
that the effect would be produced which actually occurred; but it does not follow
that he might not have known it, or that he should be excused for using the poison,
without knowing i1t3® The harm from second-hand smoke is in the public domain body
of knowledges ignorande is no excusds The Court continued, "Where an unlawful act
is done, the law presumes it was done with an unlawful intent % o o &% Harming a
handicapper to the point of forcing him off-post is clearly not allowed; the persons
whose actions have had this result have intended those actiong, Clearly, smokers
smoke intentionally. The poisons in tobacco smoke are listed in the public domain
body of knowledge; ignorance is no excusey

The Court explored the question of ignorance even furthery ¥the wnlawful act
of administering it raised the legal inference that he did it with the_intention
of producing such effects as would naturally result from its reception, It is
umnecessary. Lo decide how far even positive proof that a man was misinformed as
to the degpée of injury likely to arise from the use of any.substance would avail
him in defense, where he used it designedly for any unlawful purposes® Smokers are
aware there is some harm to me, especially since the Army physician has sent me
off-post on several occasions, even if those smokers do not know the "degree® of
such harmy BEven the agency legal office (in a 1 August 1979 opinion) agreed that

#Smokers may technically be guilty of assault and battery insofar as a
smoker mgy intentionally cause an individual to be placed in fear of
imminent peril of injury from the smoke and the smoke mgy touch that
individual,- thus fulfilling the definition of assault and batterys™

BEven if Courts would not impose criminal penalties (and we do not know that they
would not unless we ask), Courts can clearly grant civil relief, This is particu-
larly so when a person is ordered off-post because of the actual and potentisgl.
harm from. smokerfz* A ban on sale has already been upheld, Anstin v, Tennessee,
17 US 343 (1960)., A ban on sale clearly involves a ban on use!

The Michigan Suprems Court also noted that "there can be no doubt that if the
direct tendency of any man's willful act is to produce injury, and that injury is
in fact produced, the intention is in law deducible from the act itself; and
something more than mere ignorance mst be shown to relleve him from 1lgbility-
for all the consequences attending an act which he knows to be on

The Gburt also wlsely.congidered variations in amounts and different
susceptibilities of people., This is particularly important with amblient tobaceo
smoke, sinee it is common knowledge that millions of persons are sensitive to
even the mogt minute quantitiess The Michigan Supreme Court said:

"In looking into the subject under consideration, we are Bound to take notice
of such matters as belong to the common stock of ordinary human knowledge
and experience, and can not shut our eyes to the current of events about

ug; There is no need of entering into any scientific discussion upmn
poisons, but there are facts relative to-their use which are familiar

to every man of comhon intelligencds Polsans are very often administered to
produce deathy and it is this cless of poisoning which is most often brought:
to the notice of courtg® But it is safe to say that poison is given in
smaller quantities mich oftener than in deadly doseds « = « The greater
susceptibility of some persons over others, to be affected by it, renders

it still more dangerousg"
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The State. Court noted that Mg mere absence of guilty intent® ig not
sufficient for the "administratian of poison® to be "excused2® The Court ecited
an example that it has been held that if a- slave, without authority, and with:

a design to produce harmless sleep, administers laudanum to an infant, and,
cantrary to her expectations, it causes death, she is guilty of manslaughter:

11 Humph{, 159%% The Court oven analyzed "ifinocent use by physicians and other
authorized persanse® The Court noted that "a persmn assuming to act as a physician,
who obstinately or rashly administers a remedy which he knowsj or has reasmn to
beliews, is a daridbrous one, is liable, however little he mgy have Intended to
harm the patient® and cited several cases to this effect: Rice v The State,

8 Missouri, 5615 Rex v. Long, & Ci & P%, 398, 4233 Rex v. Spiller, 5 Gy & P., 333
Smokers do not have even such innocent intent; they are not tmying to administer
a Wremedy® to md; Instead, they are "obstinately or rashly" using a product
lsbelled dangerous by law, 15 USC 13337 The danger 1s comnon knowledge in the
public domain; the danger to me ig so apparent that a smoker-"knows; or has reasm
to beliove® that such is the casde The Michigan Supreme Court made the point

oven stronger when it noted that:"our statute makes it a punishable offense for

a physician, or any one elke, to prescribe any poisonous drug or medieine, while
intoxicated T « o e® In a classic of understatementy the Michigan Cburt said that
®it is obvious that .the law does not encourage tampering with such matters, even
by physiciars and mursede®

The Michigan Supreme Court further noted that "Wherever, therefore, there is
a positive physical effect produced, and the poison administered operates to derange
the healthy organization of the system, temporarily or permanently, we think there
is an injury which, whenever it is reasonsbly appreciable, msy be regarded as
within the statutde The circumstances of each case will, of course, throw light
on the eriminality of intent, and govern the courts in trial and punishment The
law takes no heed of insignificant trifles, but, above and beyond those, it extends
its protection and its penalties.” When I am forced off-post repeatedly because
of the far more than WapprecisbleM effects, I need the ®protection® of the law.
Whother it is this, or more recent laws, or regulations, I claim their "protectim."
I elgim Ypeasonable diligence® by "management officials® in securing.such
“orotectionl® Such claim-is not unique to astimaticss it is a cleimhoary with ager

y I am not citing new pr:inc:iples‘ir They are old, long-standing, honorable
pririciplesy; The (3xmichinel case clted above was declded 11 Jaruary- 1858? That
is over 120 years agos The danger from smoking has also been lang knowne The
TARGOM drug control office has provided me a pamphlet (®Tobacco Abuse®) which-
indicates the dangers to smokers have been known since the 1650'ss ThHe Surgem
General is merely repeating what has long been known, and providing additional
corroborative evidencd, The American Lung Association says WThere is no controversy
about the facts, Thousands of careful studies have documented'them, No major
medical or health .agency questions: thenfe But TARCOM managemsnt refuses to-acts
Such refusal to act is intentional; management officials know yhen they are
refusing to aocty Management even. refuses to maintain records of the incidents
involving mdy I have made several requests, including by DF 7 September 1979 to
‘the TARCOM Security Divisiorwy That request was not even a:ﬁswei'eg No request
for management action in this regard has been honoredy Refusing requests for
criminal law protection is Welassic discriminationt® It -is intentional
diseriminations When mangpement refuses to act, management becomes a party to
the offenses Of course, some management officials have themselves engaged in
the prohibited conducti Management officials are not only eondowing wrangdoing
by others, but also they are condoning their own wrongdoing?
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I8 cases such as Rohingon v Califormia, 370 UB: 666 (1962), and Powell v.
Texas, 392 U 514 (1968), the Supreme Court has specified pertinent principles
dealing with the arrest of drug addicts, The Robinson case rightly notes that
drug addicts eanmnot be prosecuted for no reasom, The Supreme Cdurt rightly noted
that the improper Califormia law " s not one which punishes a person for the sale
of narcotics, for their purchase, sale or possession, or for antiscial or dis-
orderly behavior resulting fromrthdir administrations It is not a law which’ even
purports to provide or require medical treatment, Rather, we deal with a statiite
which makes the 'status' of narcotic addickion a criminal offenss:® MPB did not
properly summarize my requesty by its ignoring the limitatioli re Yendangering others
end particularly, the grievant.®

My request carefully confommed to the principle that, as the Court heldy
%t 15 unlikely that any State . . © wuld attempt to make it a criminal offense
for a person to be mentally ill, or a leper, or to be affiicted with a veneresl
disease . . . in the light of contemporary human knovwledge, a law which made a
criminal offense of such a discase would doubtless be universally thought to be .
an infliction of cruel and wmsial pun ghitent in violation of the Eighth and Fourtedhthh
Amendments, ® The addiction and mental Adisorder problems of smokers are recog-
nized by thd medical profession, the Public Health Service, and (indeed) in the
legal profession as per the discussion of cigarette dependency in 53 8 Cal Law
Review 1423 (1980)7 That data, and the data by anthorities such as Deswond Morris
and Alton Ochener ig within -%%ntamporary human knowledge,®

It was clearly not an fundue hardship® for the govermment (California) to havw
enforeed 1ts uncongfitutional law., The MPE pretense that enforcement of rules is
an ®undue hardship® is thus clearly false and unsapportsble and/or unsupported:
This is especlally tiue when enforceient of civil service and/or Amy administrative
rulbs wuld obviate need for use of criminal processes; and wuld have not even
led me to doing the research to identify sach aspects; (Of course, enforcement of
protective rules is nat "mandatory® or "ordered® considering the obvipus fact that
persons, including me, can (and have) vworked in unsafe and/or unlawful conditions.)

The Supreme Cqurt clearky dpheld the principle(s) I have so carefully followed,
in the Powell cage, at 532, The Court carefully distingnished the law in the Powell
case from-the one in the Robinson cgse. In the Powell case, the Court noted that
“gppellant was convicted, not for being a chromic alcoholie, but for being in
public vhile drunk on a particular occasgion,? (Note that I amnot asiing that
chronic amokers :.. be arrested simply for being on-post, but for when hamming
others, My request notes that rules in employment relations’ can and are more
strict than in merely "public® places,) The Supreme Court contimed, “The State
of Texas thus has not sought to purdsh a mere status, as California did in
&bin;gn; nor has it attempted to regulate appellant's behavior in the privacy of
hig home, Rather, it has imposed upon gppellant a criminal sanction :for publiec
behavior which may create substantial health and safety hazards, both for sppellant
end for members of the general publie, and which offends the moral and esthetic
sengibtilities of a large segment of the commmindty.®

In this case, the ham-is not merely "may" occtur; management makes evident
1t has occurred. since at least 17 March 1980, It is a most ‘severe "behavior" that
"3 sagbles” and renders "not fit for duty® for over. 15 monthsd,, Méreover, most
gnokers want to quit; and 2/3 of the population find smoking amoyings And the
relapse rate for smokers is wrse than that of aleoholicd,
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(4) "The exclusion from the installation of all smokers and “digarettesi™ ~Condder
it, The Commander has the authordty to ban items from being brought an-pasts,

This is undoubtedly so when the property can be a safety or health hazard’

Tobacco products that produce ambient tobacco smoke are & clear hazard to me as

a handicapper’s The hazard is not unique to me; the hazard to smoke-sensitive
individuals is common knowledge in the public domain, A ban on such property

is guthorized under safety, health, persomnel, security, and property control
regulations, Y&t TARCOM fails to acth Let us consider, for example, TARCOM
Regulation 190-i, a "Military Security” regulation entitled "Removal and Introduction
of Propertye." Particularly helpful pravisions are included in paragraphs Bd’;‘

7a(2), 7o, .and 7¢. Per these criteris; tobacco products (cigars, cigarettes,

pipes, etol)mrstbe denied entry onto the installatiom, See Grievance Report, p. 9.

By that regulation, "drugs? are not allowed onepost except for “medical
purposes® and then only when "prescribed by a physiclian® and even then, only if
the prescription was issued %in the course of professional practice.%! Finally,
#said drugh must then be "contained in the original container e ¢ ¢ »® T2 leam
the definition of Mdrug,? we look to paragraph 3d. "Drugs" are defined as Yany
drug® including those cited in AR 600-50, which regulation further references
the Controlled Substances Act, 21 USC 801, et ged’. . While tobaceo products may not
be considered drugs within the meaning of that law, the paragra.gh 3d definition
is more comprehensive. It is not limited to merely those drugsds. It goes beyond
the DARGOM Supplement 1 as well, based on the fact the Command does indded have
#the authority to ban itefls from being brought on-post.® It refers to the intent
to include items Mwhich have been found to be habit forming.® The ®any drug®
clause including those drugs defined in other-regulations or in law is a compre-
hensive phraseology’s There is no exclusion clausdy This again relates to the
Comnander*s full authority; TARCOM has a sensitive misslon, and a2 firm control
on drug use is undoubtedly needed to accomplish that mission, If a sbstance is
not needed for proper medical use on our property, we do not want it, Tobacco
products meet the stated criteria for prohibition since their use has Wbeen found
to be habit forming,” Indeed, %the latest avallable medical research information
on smoking® cites it; as an ¥addictive disorderz" and stating that therefore,
Yonce a person starts to smoke, future choices are less freely mades" _So by the
criteria of TARCOM Regulation 190-%, tobacco products #ast™He excludeds

Introduction of such tobacco products on-post also violates a second set of
restrictions and prhibitions in TARCOM-R 190-lt, These relate to property in general
and emphasize that "the introduction of personal property to TARCOM installatians
is discouraged." Tobacco products are personal property. With few exceptionsy
such property 1s not allowed cnpost except with'a property pass or ®only after ~
approval by the supervisor of the individual who desires to introduce such property.®
Tobacco is not listed as one of the exceptiomsj but even if it were, even exceptioms.
are not allowed to Meontain any unauthorized itemss” Tobacco contains numerous
substances hurtful to smoke-sensitive handicappers, In context, considering the
many other rules and laws cited herein, tobacco containg %wmauthorized items" and
so must _be banned under this clause of the regulation as well as under the "drug"
#lausessy An item whose use "cauees insarity® is not weleome.

[ «-"‘t_:x-(—“‘ o b - e T :
The regulation ’515&8;%@;0@81 roal g,éf written, The probleh arisas sitely- -
from the failure to enforce it. Such failure has a discriminatory effectl
Moreover, once the harm to handicappers is known (as it is)., interpretation of the
regulation as inapplicable is intentionally discriminatory’; When there is both a
diserimingtory intent and a discriminatory result, the impropriety of not banning

tobacco products under-TARCOM~R 190-%# is obvioud.
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The clear thrust -of the MSPB is focusing on the nature of the enviromment
external to mg. While pretending to ask the question of .whether I am "able to
perform the duties of his position with reasonable accommodation,” the pages
subsequent to that purported ismie clearly relate to an. analysie, albelt de
minfii s and without regard for facts, on vhether the enviromnment is safd; An
appeal proceeding is not the place to do thaty the agency deviants responsible
for ousting me are mamipulating the system to have the question of thether the
enviromment is safe answered only in the hardehip of an aeppeal proceedings
The agency offenders have clearly, intentionally, for personal reasons, ignored
every vestige of fairness that due process and equal protection of the law
provideds

It 45 clear that the culpable mmokers have done this solely for continmuing
their amoking behavior, and in the process, they have run rughgiod over mmerous-
mles, including obligation to falmess and the appearance of falrness, This
Nation does not ellow somsthing so minor as a traffic fine to be imposed vhen
#the judge of which has a direct, personal, substantial pscuniary interest in
reaching a oconclusgion against himin this case,” Tumey v, Ohio, 273 US 510 at
523 (1927). Here we are dealing with constitutional rights wrich warrant deference
and como with a momentum-for respect; Here we are dealing with established laws
and rules which are belng ignoreds Here we are dealing with out-of-control
addicts; Thelr pretense of inability to work contravenes mumerous medical
statements emphasizing the lack of medical basls for what has transpired; MsPB
has clearly, -blatantly ignored the information in the record, including the 2
Jan 81 reminder that I am not umique; the 9 Jan 81 reminder of lack of medical
reasonss the 4 Feb 81 reminder; and the 20 Apr 81 information on a recent federal
court declsion on a person ousted for no reason but re amking. None of the
slgnificant and relevant information provided MEPB was treateds instead of
deference, a ammary denial distorting my position and reality was issued in a
grossly untimely fashion? :

We are not dealing wlth something as minor as a ™ere" traffic ticket as
in Tumey vi Ohio. In the event of any inconglstency between an .examining doctor,
afid a doctor with an axe to grind such as Drd Holt has, ggtf;ggl_% should be
given the information from the examining physicianss On 7 Jan 80, "he is quite
cgpable of returning to work.? On 17 Mar 80, "clearly ready, willing, able and
eagor to work.® On 24 Mar 80, "clearly ready, willing, zble, and eager to work,
and 1s fit for duty in a safe wark envirorment,” On 28 Mar 80, "this patdent
is sble to wrk.," On 28 Apr 80, Dr. Holt's 24 Mar 80 gliegation ™.s not a medical
opimonj® (Even the local Ingpector General .called Dr; Holt's statement
"fonvlttingly o . . erroneous impression,") On 7 Jun 80, "he should return to
work immediatelys® On 22 Sep 80, ™inadviseable® to be .eubjected to a safety
hazard "does no} mean *carmot'" work in it as such hag.been done for a long tims,
On 22 Oct 80, "free from: any endangerment or discomfort . . ¢ congistent with
the ability, resdiness end willingness of Mr. Pletten to wrk; no contradiotion
or incongl stencles should be read into the repeated advice® which Dy, Holt had
previously concurred in vhile he still thought nobody would have to honor his
concurrence until the 2§ Jan 89 Repart seld otherwiss, On 7 Jan 81, "the pro.
tracted nature of the situation does not arise from any medical considerations
« o o« o% On 3 Feb 81, "there 1s no basis for the amloyer's allegation that
Mr? Leroy Pletten is unable to wrk." On 1 Jun 81, "racommend that there be
no delay in allowing himto returm to wrki® On 8 Jyl 81, "erroneous presmption
confims that there 1s no medical basis for the duration of the absence,"
Wether the enviromment is or is not what was recommended, it is clear that
Dr, Holt's reaction is disruptive of the context.
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Industrdal Union Department, AFL-CIO v, American Petroleum Institute,
100 S,Ct 2844 (1980), provides ingiglit_on the etnation; Rules must confory-
to facts lest they be struck down Dift Holt's behavior is what is at ismud
Is what he is doing conforming to facts! Db competent doctors agree that the
solution to hazards is to remove the viotims? Is that shat any regulations
say to.do? Am I somehoy unique? Is -there any professional .sspport vhatever
for Dry Holt's behavior, or is what he has done purely personal on his part?

AR 1-8 evidences that the mmber of pebplp like me 1s such 3 significant
mumber as to warrant "educational programs t6 discourage amokingd'® DY Holt's
own office table provides literature such as f£xom the Americen Lung Association
wvarming of the dangers of second.hand smoke; It gpecifically says that "there
are m1llions of people, adults as well as children, who are sengltive to tobacoo
smoke and suffer emokeecaused asthmn attacks.,® The recommended solution fromm
literature at Dr, Holt's office-is ™o help provide a amkeless enviromment for
most people, who do not amoke;® Does D1} Holt read the Aiterature in his office?
Does he have diffiaulty concentrating” on it? Does he have a tobaccosdinduced
nemory problém? Why does he say that vhat 1s professionally recommended ®cannot®
be done? Would the Supreme Gourt sustein a regulation contrary to professional
guidance?

The HEBY Regulation 1-60 cited in my grievance at p. 6 algo confimme that
the mmber of people adversely affected is a sigmificant rumber. All that is
needed to secure protection fromrtobacco smoke under the HEW guidance ig "if
an employee objects in writing,” Medical proof is not cited as needed; nor is
thére any connotation that qbjection is to be followed by declaring the person
"not £it for uty.,® The Ammy regulation does not even ask for objection ™in
writing"s a verbal objection is adequate, The Amy chooses.to be.the employer
that sets the best example, Vhy doesn't D, Holt get on the team?

Dri; Bermard Zussman suggests solution as "avoidance of exposure to tobacow
smoke whenever possible,® for "relief of ‘these gymptoms when the offending
agent is removed.” BSee "Tobacco Fanaltivity in the Allerglc Populatien,* Am
Allerg 453 304309, 1960, '

The legal office at the installation recogmized the cqommonality of the
problem, as did Dr? Helt, on 1 August 1979, and thereafter? The mdden change
occurred only after persomnel turnoverrwhen attorney Susan Lewandowdsdl was
replaced on-my situation by Bmily Baconj vhen pérsonnel officer Archie Grimmett
was replaced by E, EJ Hoover; vhen imediate spervisor J, H, Kator was
temporarily replaced in March 1980 by. a series of acting.chlefgs and vhen
the Grievance Report sustained my poaition on the full authqrity of the Command,
and the mandatory necessity to achieve the gpals. Back before that perlod,

Dry Holt seemed not. to have such difficulty understandings once full authority
was confimid; he suddenly claims the opposite is true, when before it had only
been a amdll group of, persons vho hed demied anthority to enforce the rules

and achieve the goals; The pretense that achieving the goals against endangement,

disocomfort, end yunreasonable amoyance somehow "camnot" be done or would pose
inexplicably "an undue hardship® ie contrary to the principle cited in Goosbty

v. Oser, 409 US 512, 93 B,Ct 854, note 3, "finding of absence of cass or controversy

could not be rested on alleged Aifficnlty in formmlating remedy,” TDiisis
clearly true when constitutional rights warrant deference and come before
declding officials with a momentum for respect.
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Various Supreme Court decisions help to provide insight into other details
of the situation, For ‘exampls, vhen smoker memory is impaired, or when mental
disorder: produces "difficulty concentrating®™ on facts, such as word meaning,
Lau v, Nichols, 414 US 563 (1974) may provide pertinent guidance, Deciding officlals
should mske an effort to enenre that amwker readers are equipped with necessary
language skills nedegsary to profit from the guidance in the rules and im the
25 Jamaxy 1980 Grievance Report,' Simple information such as on Wthe anthority
e «-o to ban gll emoking or take whatever action ig necessary® conveys the point
or inference that achiegving goals against endangermment, d&iscomfort, etel, is
required, not optional,’ and thus net only can but mugt be done; Persons wo ave
not suffering from dgnificant mental disorder.or retardation no doubt easily
comprehend that the regulations must be obeyed, regardless of any additional
requests that an employee may mske,” Requests for allegedly additional actions
do not serve to confer an exemption from achieving regulatory goals:

The mental egpacity to understand vhen one is dealing with a sdtnation
common to millions, and not something unique to one person, is commonly understood
in American jurisprudences courts have understood it for centuries. Rogers v&
Panl, 382 US 198?1965) is but one of numeroug ingtances when a Court grasped
this simple principle, In that cass, the Siprame Court not only comprehended the
need for “immediate® action on a person, it mentally grasped the non-urdque
agpects by reference to Mthose gimilarly sitnated® as welll At least 10-15¢
percent of the installation wrkforee want protection from "endangerment®s
undoubtedly 2/3 want protection fromn unreasonable annoyance,; Of course, every'hody
wants the "injurious" amloyee rule enforced, except for the ™njuriouns® persng
themselves, particularly the smokers who have provided so much false information
in- this sltnation?

Constitutional rights warrant deference; they come before deciding officials
with a momentum for resgpect. The “overbearing® installation emoker contempt for
these rights, coupled with Yoverbsaring® MSB disregard for the truth or falsity
of smoker claims asserted for their purely personal reasons makes it "resdily
apparent” that the plan to disregard AR 1-B gosls will contimue that protection
from endamgerment, disdomfort, and unreasonsble annoyance is not forthooming;
and that respect for simple riles sich as on due process is unlikely, Hence,
the action to date is unconstithtional, and warrants relief including punitive
relief, even if correction occurs hepreafter, The delay has already been axceossive;
normal correction of a safety hazard-eaussd sbsence ocours in under. 24 houys]

The violations are at least as Yreadily spparent® as the "readily spparent®
viélations giving rise to that phraseslogy in Gdoss v.- Board of Eduncation of
Enoxville, 373 US 683 (1963). The Surgeon General has given his advice since .
19643 the AR 1-8 guidance has existed since 1977; the dangers of second hand smoke
have been progressively recognized since 1642; that guwking "canses insanityh

has been obeerved since at least 18993 the preliminary orders in the Shimp case
began 4n 19763 the Grievance Report called the facts to local attention in
Jamary 19803 the "injurious® atfﬁloyee rule has been on the books for a long,

long time., The Goss ruling was hardly nine (9) years after the 1954 Brown rulings
and already non-compliance was readily sgpparent.® The Courts are impatient

w.th delays, evasions, and dilatory tactics:; There are no official reasans:

for endangering, discomforting, and annoying nonamkers. There are none, There
are only personal reasons, The nomal presumption of governmental good falth
applies only to official reasons for sipposedly official actions; the presmption
does not apply to personal reasonsd; Court cases have made clear, for example,
that there is no official color to misconduct such as speeding in the course

of official businessy
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For persondl reasons, local persons do contime to fabricate any mmberr
of allegations of what they claim to have done, They €o- continue to play games
of pretending they have done this, then deny it, and say that they have done
some other thingy MSPB has encouraged this game playing by its "averbearing®
refusal to even consldernnaivety - or falelty of the local claims, and the fact
the reprisal consists (in whole or in part) of local false stataments of what
has been doney MSPB grossly v.'!.ol‘a'bed/}’zgmred the time frame for its action;
contimied pretended review of the evidence while refusing to allow the evidence
to be considered has gone on far too longdy It is clear that “there has been
entirely too mch deliberation and not enough speed in enforeing the congtitu.
tional rights" that are inwlved, Griffin vl County_School Board of Prince
Edward County, 377708 218 at 229 (1964), Of course, thdre has not even been
fdeliberation® in thls situation; MS$PB refuged the evidencs.'

At 231, that ease provided helpful phraseology in another way, sayifg:iliat
"hatevermonracial grounds might eupport a State's allpwing a county to abamdon
public sdhools, the object must be a const¥tutionsl one, and grounds of race or
opposition to desegregation do not-qualify as constitutional,® Clearly, whatever
suppo sedly "due hardship® reasons might support denying specific requests,
the object must be constitutional, and grounds of opposition to achieving
regulatory goals do not qualify, Likewlse, whateverpersonal reasons for
smoking might support failing to provide protection from endangerment, the
objeet must be econstitutional, and denying the ¥ight to work (in safety) does
not qualify, Indeed, whateverrsupposedly medical reasons might purportedly
justify protecting a person by invoking rales not pertinent to non-necessary
toxic substances, the object must be constitutional and in conformity to safety
principless and grounds of pretended ., degire to "protect® the person while
refusing to make corrective efforts (even aceeptable to the agency's owr
Examiner; which .they were not) do not qualifyy

Constitutional rights warrant deference; they come before deciding officials
with a momentum:for respect.,’ Efforts to protect those rights mmet continue until
the rights are vindicated: Action carmot be halted (two years or more previcusly)
on a truncated basidy Of course, false cleims pretending action has been taken
do not count? Nor does action ghort of obeying agency rules, civil service
rales, and law, (Indeed, even obeying sich rules may not in itself be aceeptalle,
in the event the rules themselves are inadequate to protect the constitutional
rights invwlved, In this case, the rmles against hazards, the full authority
to deal with hazards, the Grievance Report informatiom against discomfort, etd:
only need to be enforced, The .question of thelr constitutionality would arise
if they insisted that hazards, discomfort, etc,, are allowed; or if anthority
to achieve the mandatory goals did not exist.)

It is the intentionally false claim by Dri- Holt acting on hig own for
personal reasons to pretend that the goals cannot be achieved that is unconsti-
tational, It is the intentionally false implication that the mandatory godls
do not have to be achieved that is unconstithtionali It was no oversight that
MPE did not tell the agency to obey its own goals, its own Grievance Report it
has purportedly accepted (but refused to,,inplements, ete, It was not an overs
sight; the MPB omission was intentiongly "Intentiom's in law deducible from:
the act itsdlf," People v, Carmichael, 5 Mich 10 at 17 (1858), Also, "here
an unlawful act is done, the law presumes it was done with an unlawful intent,®
This dtuation al= involves unconstitutional aets, and acts of violatioh of
miltiple regulations, as well as unlawful acts:
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A hearing is imperative; In thig case, much of the wrong infommation stilll
baing inglsted upon by menagement has already been repudiated by the sgenay's
own Examiner, in a Report management ingd sts it has "acoeptedi™ Management claims
are s blatantly erronecus that management could not perenade a professional,
The Supreme Court hag defined the logical basls for hearingst "The primary
object . . . was to prevent degoeitions or ex parte affidavits . . . being uged
e o o in lien of a poersonal exsmmination and cross examination of the witnesd, %
One purpode is for “opporbunity . . . of testing the recollection end sifting
the consedence of the witness,® Another purpese is that deciding officlale
"judge by his demeanor upon the stand and manner in vhich he gives hig testimony
vhether hé 15 worthy of belief,” See Mattox v, U.8.,. 156 US 237 at 242-243 (1895).
M®PB acceptance of unsupported and unsupportable input. fromrofficiels acting
for purely poersonal reasons is elearly a deliberate slap in the face of truth,

The page 5-reference to vague Mcompliance with health standards! that are
not identified reflects intentional contempt for AR 1.8 and the Grievance Reportd
AR 1-8 1s.an additiong] regulation which must also be gomplied with, In
addition to compliance with health stendards, wilch is required anyway, the
Grievance Report expressly stated that "™t is clear that the rights of amokers
exist only insfar as diecomfort or unreasonable annoyance 1s not camsed to
nonauokers,”. The Report empressly emphasized that decision on whether suchhis
happening. ® ¢ a personal detemination to be mads by that individuals® TLV'e
do rot ‘exdst for "M scomfort® and Munreasonable annoyancei® A 27 Aug P letter
from the Public Health Service advised me that "the number of compounds found
in tobacco amoke is currently estimated tq be over 4,000,% 'The entire list
of TLV?s g3 cited in 0SHA Regulation 191071000, Subpart Z, through Change 6,
contains well mnder 1,000 entries, The molecular complexity of tobacco smoke
makes clear that thers is not, and undoubtedly practically cannot be, a TLV for
tobacco emoke, -There clearly is no TLV for tobacco smoke on the 1ist,

The 18 April 1980 letter from Mr, Hoover pretended that "air content studles
performed in the immediate work area of Mr, Pletten's employment, T§B.S,
indicate that the alr contaminates do not exceed that vhich are acceptable/
presoribell by AR 1.8, TAB A, AR 1-8 1g a regulation.on tobscco smokef yet had
M3PBiread TAB 5, it would have found alleged resulis.for "Carbon Mbnoxide® anid:
for "Nitrogen Dioxids.® Mr{ Hoover's sllegation ig thus false/micleading,
AR 1-8 dogs not even make de minimiy referencé ta any tobacco chemicals, much
less singfe out.those tw items from among the 4,000 involveds There is alm
an gpparent second falsehood in Mr, Hoover's letter; I;contirme to deny that
gach study ocaupredewno such study was apparent to me,. Had such a study occurred,
I wuld have immediately substituted my "personal determination® ag indiocated
in the Grievance Report et p: 12, Dr, Holt and Mr, Braun carnot be trusted to
make my "personal determinatien®. for me; and they are not suthorized to do ™
Yot they arrogantly make my "personal determination®.and g1l the others for otherr
nonamokers at, the installationy’ in their contimed defiance of the Report's
observations on p, 1i. ' :

Has management provided falss or misleading information? The ;Gri:v::ce
Report has given notice of what AR 1-8 provides-=remove discomfort, no e
viq:blms of discomfort, OCuidarice need :hniy be "slff;.&d.ﬂtly gggé?.te to ?ve
notice of, the required conduct to one wuld avoid its penalties ., . . .
N6 more flwn a reagohable degree of certainty can be.demanded; Nor is it unfalr
to requirp that one who deliberately goes perdloudly close to an area of prosoribed
conduct. chall take the risk that he may cross the Iine," Boyce Motor Lines, Ino.,
v, U, 8., 342 U8 337 at 340 (1952); Management has crossed the line in endangering

and discomforting me, and in ignoring the rights of nonanckers]
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A baglc question of why the Grievance Repert, 25 Jamuary 1980, was not
implemented was not addressed. As a gimple matter of competence, it is easgy
to note that the Report is replete WA th information on the equitable balance
relationship the Amy itself has defined, Unlike what is evident from the MPB
decdgion, the Army Examiner is famidiar with the nature and functiefing of an
operating cdvilian personnel offica, Competent personnel specialists are routinely
aware of the range ef potential actions epen to mmanagement; alternatives often
exigt, The Examiner held discussions wl:E me, The Examiner noted the thmst
of the grisvance as seeking delineation of the equitable baléhoo defined by
the agency? The Examiner sushained the majer points exactly confirming the
major thrust of the grievancs,’ Competent people_ quickly gragp the pain peint
of a matter. Competent people see the.full rangey The locdl installation was,
ahd 1g, refusing action exoept on 2 minimal level and ‘essentially enly shen a
eomplgint arlsed; Such is clearly not the "affimmative action" gpecified by
AR 1.8

Competent and reasonable people do not aljays agree on just shat is reasonable;
Héwever, unlike MPB, the competent Examiner &id net take eut of context the
high range of compliance acti¢ng cited in the grievance as illustrative les
of the high range, Unlike M&PB, the competent Examiner did not foous on mg
peripheral matters, No competent person even questions that severs actien can
and wuld be taken against a persen whesp misconduct canged a fire or exple Mory
Yot 'MPB daliberately disterts the amphasis end pretends that the authprity for
dealing with ssvere violatiens somehow inexplicably poses %an undue hardghip/,®
MPB obviensdly dees not demonstrate even a de minimig understanding of the dis-
tinctien between “undne Hardship® and “persnal reliefi® Astion against a persmn
whose misconduct causes & fire, explosion, or other ssvers endangement ig
obvicudly net Mpersonal relief® to any victim, tut such actien is net at a1l "an
undue hardshlps® MPB has inexplicably focused major attention en the high range
of the dase, esgentially disregarding all agyects of the .squitable balance
guddance which yere the major thrust of beth the grievance and the Grievance
Repert, Competent perssmmel specialfsts wWith operating, or field, experience
easlly gragp our continmuing balancing role; Managements efficialsg may want a
disclplinary actien too severe, while ynion officlals may wandt it too lows eur .
competent advice'is to deal with both and recemmend an optimal course ef actloen,.
Some pesple want grade classifications get tee highs rollbacks of average grades
preduce pressurss in the other directien, We personnel specialists in the middle
are regponsible for balancing. ‘The. competant Amy Exgminer immediately grasped
the levels, low, medium, andihigh involved! Managestent was inglsting on deing
alme st nothings I counterad with the major thrasb at the squitable balance, tut
with eome high range peints drawn fremeiperience of what has been done, generally

=

in coeperatien with legal loffice.

The legal effice representatives then handling the sifuatien immediately
understosd the ‘source(s) te be cages drawn frem experience, On 19 June 1979, the
legal office immediately mpported the.equitable balance puidance against any
discomfort, endangemment, or unreasonable amnoyance, and advi sed management to
act on the fagts of whether or not sich mwas happening, Since it was, and is,
management should have acted, and undoubtedly would hives However, persons such
as Messrs. Shirock and Braun privided false infomation econnoting that air gpeod
was the key, and thelr wrongful input essentially "repealed® the equitable balance
guldelines set by the agency., The Examiner overruled-thelr wrong emphasis.on
suéh irrelevanckes and confimed that thedr reliance on TLV's was ™o evidence" at
all of compliance with the rélevant rles such as AR {87 Ufhfortunately; their
inmibordinate behavior has contimied to the present! Thelr $nsibordination has-
been abetted by the turmover-in the legel and persomnel officedy
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The 25 Jamary 1980 Grievance Report has not been implemented; the reason
is that persons such ag Messrs, Braun and Shirock insubordinately oppose the
AR 1.8 factors identified in the Report, They therefore insist on uging the
irrelevant factors the Repert overruled as "ne evidence® at all of compliance
with AR 1-8 The ham of second hand smpke has been progressively understood
gince long before the 1970 OSHA law, and long before TLV'e; The difference bestween
a competent examiner and MPH 1s that a competent Examiner does not rubberstamp
whateverra party chooses to say; competent people ask for pffipf, evidence, and

docimentation-«the ggt_n%g that some people with learming dimabllity may have

dfficulty gragping; = When people ignore detallas, proper inferenceg are not
drawn, and the mein point(gs) become garbled.

It is interesting that among management's concealments of evidence, the full
25 Jamary 1980 Grievance Report was not provided to M®B, The management attitude
aggingt AR 1.8 1g geen, for example, in an 8 Angust 197 memo from Dy Holt and’
My Braun objJecting to effecting eduecational programs of the scope contemplated
by AR 18, That memo said "Conducting such public relations instiuctions Howeyerr
is not consldered part of the medical functien and or mission at this facility,"
Imagine that! Dr{ Holt does not want to be involved with the No? 1 heglth problem!
He 45 a smoker who clearly does not waififo set the kind of example that is :
medically recommended; see Stellman and Stellmsn, “Women's Qoapations, Smeking,
and Cancer and Other Digeases,” 31 CA-A Cancer Journal for CQlimicians 2943
(1981), at 40, "get an example for your patients and your staffs .don't amke,
Encourage others not to smoke,® Drj Holt sets a terrible example, end for his
own personal reasns in reprisal for my pointing such facts out, pretends thit
my condition has somehow suddenly changed on 17 March 1980 precluding me fiom
wrking, I question shether Drf Holt kriows the difference betyeen asthma, which
is episodie, and (e, g.) emphygema, a permanent condition. Dr¢ Holt clearly
does not dieplay a grasy of the range of medicall reality; of condltions that
ave intringteally different thoigh affecting the same organ,

Though the installation Médical- Office had confessed, the insgtallation
pretended educational programs were ocourring, then and nowd The difference
between a competent Examiner and MSPB is that a competent Examiner asks to see
the proof, Yet MPB refused to have even the conrtesy to ask, to even act on
the 25 Angust 1980 motion sutmitted to obtain information to back up the supposed
management actions, Mr, Hoover'!s 18 April 1980 letter made the same pretenses
of action that had not fooled the agency's oun Examiner,

People acting in good falth do not need to be guided by the hand like a
little child, The 2§ Jan 80 Report, p. 11, noted that ™o evidence was affered
to indicate that the Command had considered the rights of all.nonsmokerdi®
The Examiner was avare of my class actions in E to induce such recognitions
management gretends to have taken the hint on no educational programs, but
management has not even pretended to have taken the hint on this agpect. In
a recent hearing, Mr: Hoover (who replaced Mr, Grimmett) admitted he was more
opposed to actions sought by me than Mr, Grimmett had been, It is hard to believe
that the range of action goes below low, tut clearly reprisal for seeking
compliance 1s worse than merely mimimel compliance, Presumably had My, Grimmett
remgined, effort may have been started to to act on the rights of nonmmokers
An order to begin the equitable balance process specified by AR 1.8, As it isg,
management refugses to begin, and pumi shes me because of my class agtion efforts,
Protecting others' rights by initiating the required equitable balgrae ocguld
render my sltuation moot; but management fears a precedent of campliance,
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Page 13 of the 25 January 1980 USACARA Report noted my indication that there
are a number of poisons in the air, A piopsi sthdy-could Rave helped, = Even
the study allegedly performed by TARCOM did f£ind poisons. The alleged study
is summarized in a 20 February 1980 statement by the Industrial Hygienist,

E. F, Braun, and the Medieal Officer, Dr. Francis J, Holt, The alteged study
looked only for two (2) items of the more than 4,000 substances in tobacco
smoke, It was not "worst case," and it was inadequates It reflects the TARCOM
attitude of not wanping to get rid of the poisons; TARCOM vwould rather get rid
of the victims, Witness the remarksble confession: 9Persons with chronic
Iung and chest conditions should be cleared by their personal pHysician to
work in these areas." That is not an indication of Waffirmative action®™ to
solve a problem and get rid of the Wsafety hazards® The attitude is further-
evident in the fact that high risk personnel" have not been informed of the
need for such clearance. The solution is to prevent the hazard, not to txy to
evade a solution’s When page 13 repeats the fact of Cormand authority; it means
it is important. TARCOM had denied authority; but the Report comes dovm on
TARCOM for saying that] When a safe environment is mandatory, an employer of
course has authority to provide it®

Page 14 is particularly strong. TARCOM had not proven a work area
Ureasonably free of contamination,” ®There is no evidence that an analysis-of
the air content was made." That is a particularly significant finding by the
Examiners The TARCOM Safety Officer had assured me in writing on 18 Jame 1979°
that a Ysurvey" had been done and "that a hazardous condition does not existe®
I questioned the accuracy of the allegation that a Wsurvey®™ had been done, T
had not seen any Wsurvey" persomnels I wrote to the Cormanding General and. askedy
By letter 16 August 1979, Major General Oscar C. Decker, Jr., assured me that
Wthe smvey was conducted . o o over a four day period, begimning at about 0900
hours, stopping at lunch, and then from 1300 to 1500 hours . . « the core hours
of flextime when most employees are on the ingtallation, Smokers were present
in thue arete o o ;F B‘U.ilding 1 had been prGViWSIy SU.rV’eWed e o o The POSb
Industrial Hyglienist and a professional safety engineer conducted the, survey.

e o o« Readings and caleulations were verified by both personnel . . . you have
been given a private office and appropriate checks have been made to verify a
proper clean alr supply.® When the General says something, I normally assume

it is true. But violztionz were clear; so when a professional Examiner months
later finds ™o evidence" despite such alleged thorough "survey" and ®appropriate
checks,® the question of Command credibility and truthfulness becomes very
serious, I 4w no such "survey" and Mappropriate checkse® I saw no study as
alleged by the 20 February 1980 document, So based on the TARCOM record, it is
ny position that there were no such surveys made, and this will contimue to be
ny position until acceptable proof other than the 16 August 1979 letter and the
20 February 1980 statement is provideds (Even if such studies were made, the
results differeds the first study alleged no hazard even to ®persons with chronic
lung and chest conditions.) Some people will say anything,

Page 14 .again noted TARCOHM authority to control smoking, even-"to ban all
smoking « o o o7 Smokers would react to that factual observation like an alcoholic
to Prohibitionl The idea of "less smoking or more ventilation®™ mst terrify
them, The ventilation system cannot "remove emoke® or prevent %endanger,"
13iscomfort,” tunreasonasble annayance,? or #infringe” even when it is on, much
less when off; Even presumably at full powery it is not enocugh?y If "more
ventilation® is not possible, the only solution would be "less smoking,®
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Gasper v. Loulglana Stadimm & Exposition, 577 F¥2d 897 (1978) provides
ingight into the current sitnation; The Circuit Court noted that the Wplantiffs
had no constitutional right to stop other individuals from' smolding in Superdome,
operated by Louigiana Stadium and Exposition District, while performance was irr
progress," at 898, Plaintiffs therein were not employees of the Superdome; the
rights of customers are completely distingnishable from those of employees, The
Constitution deals with the broad mweep of principle, the right to due process,
the right to equal protection of the laws, freedomof expression, etc, The issue
of smoking involves specific spplication of general principleés,

General principles are brought to bear on specific fagbss my educational ahd
Job experience tells me that obvious fact. The sicidal behavior that{iis smoking
was not a blg problem in the 1780%s in America., The right to work in safe
conditions, indeed the right to work itself as the Supreme Court has rightly noted,
is protected,, In the 25 Jarmary 1980 Report, the Exsminer boiled down to the
natter of hoy to protect that right to twr aspectst "less smoking or more
ventilation,® p, 7. What is protecfed, by the Constitutlori, by law, and by
regulationg, is that the goal of letting the employee work is to be achieved,
The Consgtitution does not prescribe hoys the amthors of the Congtitution pre-
smed that its readers would possess common senge and not be mentally impaired
by reason of mentsl disorder, Tedfring dlEabill €y aYesho R e, " etor

The phraseclogy of 64 Cal, Law Review 702, at 707, sheds light on this
aspect, The right to work and legal "duty of the employer to provide a reasonably
safe place to work fits comfortably within® Congtitutional principles without
preseribing a specific methodologye. Methodologies change; Moreover, the fact
the Gagper "plaintiffs had no constitutional right® to what they asked als "fits
comfortably within existing prindples? since principles on customers as diskinct |
from principles on employees are separate principles in no way in conflict with
each other, They are on different legal planes.

The Circuit Court noted that various authorities could have written rules on
the gpecific subject of smoking, for example, under "police power* or ™intergtate
transportation® principles, but that the cited anthorities had not done &% Based
on the fasts presented to the Court, there was a "great void,? In my situation
and that of other nonsmoking employees at the installation (especially vhen their
right to work in safety and comfort has been disregarded), there are miltiple pro-
tiviive mles, These include but are not limited to 5 USC ™02(d); FPM Supplement
752-1,91-6,4(3) 3 FPM Supplement 532-1,88-7; the agency 385 series regilations;
Civilian Persornel Regulation 700, 7517A.13.b and 4,e; TACOM Regulation 6005,
5"5%0 (2)9 (3)9 (l")g (5)9 (‘__6;)9(7), andlor (8), and Appendixﬂ’. 16 and 9-"10,1
among others., Swoking is apersonal matter, not an official. job regpongibility?
Andy of course, there is AR 187

The Circuit Court aleso noted shat actially happened on the subject of the
Prohibition of aloohol, with reference to the public., People who want to drink
simply wanted to contimie, Rules governing the public are one thing; rules
goverming employee behavior are quite another, And unlike in Prohibdition, ®we
know from surveys of public opimion and attitudes that the great majority of smokers—-
90 percent--have elther tried to quit smoking or would probably quit,® 53.8 Cal
Law Review 1423, at 1433, Enforecing rules would aid them, and nonsmokers.
1
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The Public Health Serviice in October 1977 publlshed natiénwide a progress
report on deorease in mmoking, The Smoldng Digest, It called national attentiom
to the Shimp case, 368 A2d 408 (1976), wherein judicial notice was taken %f the
toxle nature of cigarette amoke,” including of the number of persons allergic or
sengitive to 4t, Endangemment and discomfort from smoke was at the same time
being bamned by the Amy. The thimp decision was not, rendered in a corner,
unknown to anybody: (The American Lung Association also publighed the case
nationwide,) The Public Health Service stated in The Smoldng Digest that,
Mearly tin-thirds of the population find it annoying to be near a person whb
is smoking, FEven more than a third of the smokers feel this way. There has
been a growing conviotion that nongmokers have the yight to breathe alr free
fromncigarette smoke. . « « Three-fourths of adults feel management should have
the right to restrict smoking in offices and factories whether or not it poses
a safety hazsard;® Any szafety hazayd is a hazard to -somebody; tobacco smoke is
a hazard to at least 10-15f of the'population based on 19761977 datas and the
p. 7 stipulatign that aqthers' amling "does constitute a safety hazard to" me.
was based on such data, The percentage is not less in 1981, undgubtedly morey
based on the studies from:lung cancer deaths of nonsmoking womeny

‘ P -

Army agrees that when amoking is a safety haszard, safety rules applye
This case concerns insubordinate local officials who are flouting both Army and
the Grieyance Report, Minagement agrees that others® smoking endangers, dis-
comforts, and unreasonably amoys me; yet the AR 1.8 gunidsnce is refused to be_
invoked. Mansgement also refuses to. teke affimmative action tp protect others
Class action rellef 1s obviously suthorized under ER rulesi if management were
protecting others, this situation wuld be moot. Relative to protection under-
rules such as AR 1-8, deciding officials are “to inquire not merely whether it
was denled in .express tems but also shsther 1t was denled in substance and
effect,” Norris v. Alabama, 294 US 587 at 590 (1935). In that case, no black
had served on a:jury within the memory of any living person! In thig case, no.
nongmokers has -been protected from being endangered; &1 scomforted, or unreasonably
amoyedy No "personal determinations' have been obtained from anybody, No
mentally disordered smokers haye been identifiedl The ventilation does not
"remove smoke® anywhere on-post, ‘The Command has not "considered the rights
of all nonsmokers:? MNo alr content studies have been done, Nb _gnokers have
been told not to amoke in the presence of any sensitive persons, including-me,
No equitable balance has been achieved. No TLV's are relevent,

Bach fects:mske clear why there have been multiple complaints from others,
Mr; Braun, the Industrial Hyglerist, has noted that "although Mr, Pletten was
bothered by the.smoke there were several others at that time who agreed with:
him,? Co-worker Evelyn Bertim complained to OWP in File No, A9-190131,
On the sscond floor, Mae Sweehey complained, as docmmented 11 June 1980 by Mr:
Braun, The Personnel Officer on 10 Oct 7 admitted several compensation claims,
®n fact, at least ssveral employees haye filed claims stemming from smoking=
related conditions,® (I had filed only oné claimmat that time,) Many otherr
examples of complaints from.others could be cited; a -hearing is needed,
Condidering that so many others are being endangered, discomforted, or unreasonably
ennoyed, with new situations being surfaced to me perlodicelly, and vhenever
"there has been a systemwide impact may there be a systemdde remedy,® indeed,
%the remedy must be designed to redress that" fact, Dayton Bd, of Hd. v. Brinkmsn,
433 us 406 at 420 (1977)
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Tt 45 clear that my iyterest in belng providg{ #an envirorment reasonably
free of contamination,® i7ef, one that "does not ‘endanger life or property,
cause discomfort or unreasnsble annoyance to nonsmokers, or infringe vpon thelr
rights,” s "cognizable and substantial,® just as was "Stanley's interest in
retaining custody of his children,” In my case, it is undonbtedly evenr more s}
the legal and regulatory guidance alresdy exists providing for a safe work
envirorment, Unlike Stanley, this is not a request for law or regulation to be
changed or styuck down; Enforcement ig what is sught. The "right.to remmin
at work under, safe conditiong,® 64 Cal. Law Review 702 at 714 (1976), has already
been Jjudicislly recogndzed; AR 1.8 makeg clear that "safety congiderations®
have priority over smoking. 5 USC 7902 d) uses terminology such .as "eliminate
work hazards and health risks,” without hedging by a "to the extent feasible"
phrase as in OSHA, i

Thus, "for its part, the" Army and US Goverrment have "made its interest
qite plain,” just as Illinois had in the Stanley cass; Awmy wants its amployees
to be protected. from-endangerment, discomfort, and unreasonable annoyance, and
to have an equitable ba lance such that all its employees work, without some being
sent of f-post, suffering from the effects of endangement, The FPM has rules
goverving potentially "injurious® amployees., The State of Michigan has rules
to aid tlie mentally disordered, with MSA 145800€427) allowing peace officers
to “take the individual into protective custody” wien gpprbpriate; M®PB inalts
the State of Michigan when it pretends that helping people is "an undue hardsiip,®
Michigan undoubtedly does not feel that helping mentally d&isordered people is
vindiotive, harsh, diffimlt, or improper. .o

A1l of ™hese are legitimate interests, well wdthin the power of the State”
and the Amty and US Goverrment *to implement, -‘The, Supreme Court did Phot question
the assertion that" mles could be enforced, and that it 4s not Yan undue hardship®
to do 0, Who i3 MPB to question enforcement of rules? Smokers who endanger;

di scomfort, unreasonably annoy, or posé a safety hazard are to be controlledy

Those are the goals to be achieved, Who is MPB to inglst that it is "an undue
hardship" to provide ventilation adequate to achieve the goals, when the rules
require sich ventilation, Wo is MPB to ¥gnore the Grievance Regort examples on
pages 13=15 for possible solution., To achieve the goals, "less smoking or more
ventilation” is vhat the Amy Examiner noted that it all boils down to! The MPB
contempt for the rules 1s evident in the fact that these examples were not trieds
80 we are still in the 25 Jan 80 timeframe as far as compliance is concereds
Nothing has happened even yet, In Stanley, the Supreme Court asked some logleal
quegtions. towards solving the matter® Who is MSPB, to think it can obtain facts
from-hundreds of miles away without even allowing the facts to be entered? (The
local judge in the Stanley_nase was at least near by.) At 652 and 653, the Supreme
Court asked, "hat is the ktate interest in separating children from fathers without
a hearing designed to detemmine whether the father is unfit in a particular digputed
case?™ Here, what is the govermmental interest in saying I am endangered to the
point of wmfitness wthout allowing a hearing to detemine whether the enviroment
is in violation of rules; vhether mentally disordered emokers have been identified;
whether others are protected; whether studies have been dones vhether the Grievance
Report has been implemented; etc. (Having just lost the Grievance case, it is
clear that the ingtallation does not- come forward sdth a presumption of cempliance;
perticularly not vhen it is using the same claims that hadibeen rejected) It

is obvious, as in Stanley, that the goverrment "registers no gain towards its
declared goals when 1t" ousts fit individuals fromnonecomplying envirenmente,
Indeed the govermment then "gpites its owy artioulated goals,® (Of courss, I

fdo not question the assertion thatt {&1ﬁvﬂi§§oﬁ%ﬂ’éﬁdﬁﬁ“§-§ :
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It wust be emphasized that this is a freedom of expression cass. Wiile
M®PB simply refuses to consider reprisal contrary to its own rules on when agenay
actions are to overturned, that refusal tells more .sbout the quality NP
competence than about the case. "Working and agmoking don't mix,® B vas
clearly dieinterested in facts, even little det gnch ag that management has
credited me for duty time 19 Aug 80, 2 hours; Seﬁﬁoé b hrs; 10:;869 80, 2
hre; 12 Sep 80, 2 brs; 3.6 Mar 81, 14 hrs; and 10 1, 8 hours; Other duty
time mince 17 Mar 80 has not been credited; some of such time has been in the
onwpo st presence of smokers who later digplay no recollection of sach prosence,
thereby lending credencs to the University of Edintmrgh study re adverse effects
of smoking on memory by hardeming arteries and reducing blood/oxygen flow to
the brainy I am, of course, fit for duty and quite able to write just asmy
Job involves writing, My output of writing during my sbsence met or exceeded the
standards of performance cdneidering the within-grade increase that was granted.
Since there is no medical reason for the abgence, in brief, management credits
me with duty time intermittently, -~

In our area, the electric power company has meter readers vho go door to
door to read the meter on how mch electricity has been used. Dogs may tite
meter readers, Meter readers are not declared unfit for duty in advance because
dogs may WMte them, The Britlch Medieal Journal, 14 Jun 80, p. 1422, cAtes that
smokers tend to be amxious, obsessed, depressed, endfor hysterical. No electric
company doctor.is obsessed with dogs, anxious sbou} cantrolling them, or hysterical -
that a meter regder might demand protestion, Instead, the company sent its ;
customers a warning to contyol dogs or risk being smed, No custoger acogrding
to available information reacted hysterioally or seemed obgessed with the idea |
that controlling his dog might.be "sn undue hardshdpi® Protecting people from
belng endangered, discomforted, or unreasonably ammoyed is not perceived by nomal
people as umigual or "an undue.-hardship,® The company does not care.hgy dogs
are controlled, but undoubtedly would provide suggestions on techriques. The .
same is true in my situation, Contrary to the falze MIPB claime, management
worsened the envirorment, refused to consider enforcement of AR 1.8, refused to
hongp the Grievance Report, and has definitely refussd to begin even to discuss
reasbnable accommodation, MSPE footnote 5 is incompetent; the agency has not '
even started the process; It is not up to handicappers to build ramps, with the :
agency then "o respond.® It is up to _the agency to be willing to coneglder at:
least to slt down and discuss solufiony The agency has refused to start the
processs MEPB carefully awided reference to regulatory complisnce, wich is.
required anyway, In this case, regulatory compliance would svlve the problem,
itﬁ tlx:iegi gggt ::ie do not km:rh this, since management has refused to try. like
e local electric ocompany, the detsilg of achievin 1i'ance are of
slgrificance? JUST c:tpmx wth the goal. g o m

Conslder the actions supposedly requested or required, and the actions
supposedly teken, All are external to me, None addresses my condition? Yet
M3 purportedly is seeking to leamn vhether I am "able to perform the duties
of hig position vith reasonable acoommodation.” (fhat questions arising after-
pretending my position 1s the agency position, of inabllity to work in the current
enviromment, a yot addifional error.) Despite the purported question; the
"answer” relates only to vhether the envirorment is proper, Instead of allowing
a hearing to obtain the facts, MPB only wanted "some” selfwserving information
to Justify refusing jurisdlction? The tenor of the decdslon reflects the blass
the selectivity in the #facts" cited confirms that the dedd.sion was not "ilnpartial?"
The MSPB personnel wlll be queried at a hearing on their preconceived notiens,
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